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Explanatory Note

1 Introduction

The comprehensive establishment of the Human Resource Development Council
as an independent statutory body will require new legislation to be formulated and
presented to the National Assembly for approval.

This will be through the development of a Human Resource Development Act.
that will provide the HRDC with the legislative authority to implement the National
Human Resource Development strategy. The Act will enable the HRDC to
perform its mandate of national human resource development planning and
planning, funding and regulating tertiary education and work placed learning.

Changes to existing legislation that will be impacted as a consequence of the
establishment of the Human Resource Development Council will also be brought
to the attention of the Government for subsequent change.

The main body of this document details the Lay Draft of the proposed HRDC Bill.
The Draft Bill is preceded by this explanatory note which highlights and explains the
major proposals by giving a summary of each Part. The Draft lay Bill is divided into
twenty four (24) Parts and 150 sections.

2. PART I: - Preliminaries

Part | deals with preliminary matters including definition of terms and the scope of
the Act. With respect to definitions, we have, inter alia, incorporated the provisions
of the Tertiary Education Policy, 2008 in so far as the meaning of tertiary education
is concerned. Tertiary education is defined in an integrated manner to include all
post secondary education and training programmes.

Another definition of key importance is the definition of work placed learning, which
is defined to include on job training; indigenous skills training and development and
other skills development programmes falling outside the scope of tertiary education.

With regard to scope, this part provides that the HRDC would deal with key four
areas:

1 National Human resource development planning;

1 Regulatory function with respect to tertiary education and work placed learning;

1 Planning and Funding of public tertiary institutions; and

1 Provision of policy advice to the Minister with the respect to human resource
development.




3. PARTII - Establishment, constitution and membership of Board

This part establishes the HRDC as a statutory body with its governing board. The
Board is to be composed of 15 -20 members appointed by the Minister from
amongst persons whom the Minister considers qualified by reason of their
experience or expertise relevant to the objects and functions of Council;.

Two of such appointees shall be non-residents of Botswana one of whom shall be
an expert of international repute on the management or regulation of tertiary
education and the other an expert of international repute on human resource
development planning.

Two appointees including the Chief Executive Officer should be ex officio members
of the Board

Comprehensive provisions are made for disqualifications from office both before
and after appointment to ensure so far as is possible, the integrity of the Board — e.g.
persons who have worked for a regulated entities such as tertiary education
institution within a specified period of time of their proposed appointment to the
Board should not be appointed.

4. PART Ill'T Meetings of the Board

Part 1l deals in detail with the meetings and proceedings. This includes the
procedure for calling meetings and making decisions. There is a provision (clause 9)
intended to control conflict of interest by mandating disclosure of interest and guiding
the Board with respect to how deal with issues of conflict of interest. In order to
enhance the transparency of the Board, conflicts of interest should be notified and
recorded.

5. PART IVi Committees of the Board

Part IV deals with committees of the Board. The Part sets up four statutory or
standing committees of the Board viz; the Executive Committee, the Quality
Assurance Committee, the Finance Committee and the Sectoral Committees. The
Executive Committee in particular would meet more often to direct the activities and
operations of Council. The Board is empowered to form other committees and
provide terms of reference for such committees. The Board is also given the power
to engage experts or panels to assist it in the discharge of its functions as well as the
power to delegate its functions.

6. PART V - Financial and Planning Provisions

This part deals with both planning and financial matters on the part of the HRDC.
The Board is required to prepare five year strategic plans and submit same to the




Minister for approval. Annual planning is also mandated. This is not only intended to
inform the Minister of what the Council is doing, but most fundamentally the Minister
through these provisions can hold Council to given agreed deliverables. It is also
proposed that the Council should not generally operate so as to make profit, and
that any surplus that do arise, would be directed towards the following year’s
income and or used for other activities with the Minister’s prior permission. This
would avoid a situation where the Council could concentrate on activities that raise
funds with resulting staff increases and supplier dissatisfaction at the level of
service.

It is suggested that funds for the operation of HRDC should come from a variety of
sources including fees for registration or licensing of regulated entities; fees from
goods and services offered by the HRDC; grants and donations and appropriation
from the National Assembly etc.

The HRDC should be seen to be accountable. Consequently in addition to
budgeting, proper accounts should be prepared and audited, and the accounts and
the audit report should be laid before the National Assembly to ensure political
oversight. If required to do so, Council may appear before any committee of
Parliament to explain issues related to its mandate.

The Council should also prepare and publish the annual report on its activities.
Provision is made for all this under this Part V. A new innovation is the provision
requiring Council to address stakeholders on its annual report and obtain their input
with respect to its planned activities for the next financial year.

7. PART VI - Officers, employees and agents of Council

Provision is made under this Part for the appointment of officers, employees and
agents of the HRDC. In particular, the Minister would appoint the Chief Executive
Officer on the recommendation of the Board. Other employees of the Council would
be appointed by the Chief Executive Officer. The Chief Executive Officer would be
responsible for the day to day management of the HRDC and would be accountable
to the Board. The Board would determine the terms and conditions for engagement
of the staff of Council.

8. PART ViII - Objects, functions, powers and duties of Council

A major part of this Part of the Bill is to set out the planning, regulatory and funding
responsibilities of the HRDC as well as its advisory roles. Planning functions would
include the development of the National Human Resource Development Plan.
Advisory functions include Council’s provision of advice to Government through the
Minister on human resource development policy. Regulatory functions would include
the registration, accreditation of tertiary education institutions and work placed
learning providers, quality assurance, setting and enforcement of institutional
standards and regulating such institutions generally. With regard to funding, Council
would receive one line budget for purposes of funding public tertiary institutions.




9. PART VIII - Relation with the Minister

In line with international best practice, this Part makes provision for the clear role of
the Minister and the Council. The minister’s role is mainly policy making while those
of Council are to implement policy made by the Minister. The Minister has the power
to give policy directives. However, Council is given autonomy in the discharge of its
functions. A new innovation within the Botswana context is the provision that
requires the Minister not only to receive advice from Council but also to consider
such advice. In particular there is a provision requiring the Minister to give reasons
for her/his rejection for advice given by Council. The overall objective of this
provision is to ensure that the Minister makes decisions fully underpinned by
technical and policy advice from Council. In this way the Minister is empowered in
that it would be difficult for the Minister’s decisions to be challenged.

10. PARTIX - National Human Resource Development Plans

Part I1X deals in detail with the development of the National Human Resource
Development Plan. The Plan will provide the tool through which the Ministry of
Education and Skills Development, the HRDC and the individual education and
training institutions will agree on supply side priorities, programme interventions and
funding allocations. This Part provides for a collaborative integrated systems
approach to human resource development planning that links together national
policies and strategies, education and skills development, the labour market and the
economy and different sectors of the economy and all relevant government
ministries through the National Human Resource Development Plan. The major
innovation that is being proposed here is that a provision is made under this Part to
the effect that the National Human Resource Development Plan should be
processed to Cabinet through an Inter-Ministerial National Human Resource
Development Planning Committee consisting amongst others of ministers and senior
officials of relevant ministries rather than from the single line Ministry of Education
and Skills Development. This would ensure the necessary coordination of efforts in
the implementation of the National Human Resource Development Strategy
(NHRDS) as membership of such a national committee would cut across a number
of Government ministries, departments, functions and individual portfolios and as
well as involve the private sector and civil society.

The successful implementation of the NHRDS and the formulation of the National
Human Resource Development Plan depend on the establishment and functioning
of a number of Sectoral Human Resource Development Planning Committees. The
key purpose of the Sector Human Resource Development Committees is to provide
a single nexus which focuses on determining the human resource development
needs and designing a collaborative education and skills training and development
response that will enable the sector to thrive and succeed. The role of the Sector
Committee will be to ensure a co-ordinated approach to human resource
development planning, determine common priorities for action, facilitate the
integration of policies and programmes, and provide a forum where industry,
education and skills training can work together in a strategic collaborative alliance.
The principal priority of these sector level committees will be to produce sector




13.

specific HRD Plans that will ensure a direct linkage between the skills that are being
developed and the needs of the economy, and thus address the current prevailing
mismatch between demand and supply of graduates. A provision to establish and
empower these committees is made under this Part.

11. PARTX - Work-Placed Learning

One of the core functions of the Council on the supply side would be to ensure that
work placed learning is regulated in a manner that ensures quality of such training.
This part recognizes the inherent distinction between conventional and
unconventional training by providing for registration and accreditation of providers of
work placed learning. In the interpretation section, work placed learning is defined to
include indigenous skills development and training and other technical and
vocational skills development provided other than by tertiary institutions.

12. PARTXI - Vocational and Tertiary Education Training
Fund

This Part deals with the establishment and management of Vocational and Tertiary
Education Training Fund currently administered by BOTA as the Vocational Training
Fund. Essentially it reproduces the BOTA regime, except that:

The Fund would now be used for tertiary education in addition to vocational
training.

The Council may through publication in the Gazette increase or decrease the
entities that qualify to benefit from the Fund;

There is an express provision requiring the Fund’s accounts be kept aside from
those of the general funds of the Council

Council is now given express power to charge the Fund for the services it renders
to it.

Just like under the BOTA regime, the Minister is empowered to impose a levy to be
paid into the Fund.

PARTS Xl - Establishment & Governance of Public Tertiary
Institution

This Part deals with the establishment of public tertiary institutions. As part of
developing a coherent and integrated approach, the regulatory framework for the
establishment of these institutions would broadly be the same as regards private
tertiary institutions. However, there would be differentiation necessitated by the
inherent and objective differences between public and private tertiary institutions.
For example, the establishment of public tertiary institution has a legislative or
executive component and to this extent, such institutions would continue to be
established by Government on the recommendation of the HRDC. Provision is
therefore made for the establishment of public tertiary institutions by the Minister
through publication of a notice in the Gazette on the advice of Council.
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16.

To give effect to the Tertiary Education Policy, (2008) relating to the requirements of
optimal use of resources, the Minister is given the power to merge public tertiary
institutions. In addition, public tertiary institutions are encouraged through the law to
coordinate and cooperative in the delivery of their mandates. Incentives may be
given to encourage coordination and the complementary provision of tertiary
education.

Part XIll - Governance of public tertiary education institutions other
than universities

This Part deals with the governance of public tertiary institutions other than public
universities. The idea is to ensure accountability without necessarily compromising
autonomy of such institutions. Accordingly, public tertiary institutions retain the
power to develop governance instruments, subject to the Act through Institutional
Statutes. The Council’s regulatory power over public institutions is clarified. These
institutions all have the Governing Council with the overall authority over the
institution and the academic board which will be responsible for the academic
component of the institutions. The Governing Council may through statutes set up
other committees and empower them according.

15. Part XIV - Governance of Public Universities

This Part deals with structures and powers of governing structures of all public
universities. Essentially all public universities shall have a Governing Council and
the Senate. Subject to the role of the HRDC, the Governing Council shall be
responsible for the running of public universities. Similarly, subject to the quality
assurance function of the HRDC, the Senate takes care of the academic aspect of
all public universities. Such universities may through statute set up additional
structures. Each public university shall have a Chancellor, appointed by the
President of Botswana, as its titular head. The university is led by the Vice -
Chancellor appointed by the Minister on the recommendation of the Governing
Council and Senate.

Part XV - Independent Assessor(s) in respect of public tertiary
education institution

In addition to reporting requirements, political oversight in respect of public tertiary
institutions is enhanced by this Part. It gives the Minister the power to appoint an
assessor to carry out investigations where there are serious allegations of
maladministration at any public tertiary institutions. Circumstances under which the
Minister may exercise this power are provided for under this Part.

17. PART XVI - Funding of Public Tertiary Education

Provision is made for funding of public tertiary institutions under this Part. Policy
making on funding remains with Government through the Ministry of Education and
Skills Development. However, the actual allocation of funds to tertiary institutions
would be carried out by the HRDC using the guidelines or models developed by
Government. Measures would be put in place to ensure accountability of public
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funds by all institutions which receive funding. The Council is given the power to
withdraw funding. Detailed reporting and accountability provisions on the part of the
institutions are provided for under this Part.

18. PART XVII - Private Tertiary Education Institutions

This Part deals mainly with the establishment and operation of private tertiary
institutions. Save where there are objectively justifiable reasons, the process is
broadly similar to the one for public tertiary institutions. There are provisions for
applications, issuance of letter of interim authority, monitoring and evaluation of
performance similar to the regime under the TEC Act. However, there is a major
departure in that while under the TEC Act, the Letter of Interim Authority authorized
the applicant to amongst other things admit students, under the proposed HRDC
law, admission of students will be allowed only once the organization is registered
and its programmes accredited. Council has the power to revoke the letter of
interim authority. There are also provisions dealing with existing institutions once
the Bill becomes law.

19 PART XVIII - Registration and Accreditation of tertiary institutions

This Part provides for the registration and accreditation of tertiary institutions. It
provides for registration and accreditation to take place simultaneously. No
institutions may be registered before its programmes are accredited. The effect of
accreditation is that the qualifications offered by the institution are deemed to meet
the standard of excellence set by Council and or those contained in the National
Quialifications Framework as it may exist. In this way, even in the absence of the
National Qualifications Framework Council can accredit institutions against the
standards it sets. Save for the fact that once the Minister has published an
instrument establishing a public tertiary institution, Council is required to issue such
institution with a letter of interim authority, the requirements for registration and
accreditation applies with necessary changes to public tertiary institutions.

PART XIX - Standards

This Part empowers the Council to set and enforce institutional standards in
connection with other standards setting bodies in the country for tertiary institutions
and providers of work placed learning training. It provides for continuous
monitoring of performance to ensure compliance with the standards set at all times
by institutions and providers.

PART XX - Other provisions relating to regulation of tertiary
institutions and providers of work placed learning.

This Part deals with general regulatory issues such as conditions and procedure for
change of ownership and name of tertiary institutions; the regulation of admission
of students to tertiary institutions and work placed learning; the protection of the
use of the word “University”, Qualifications of Lecturers /Instructors etc.
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22. PART XXl - Access to information and Inspections

This Part deals with an important aspect of effective regulation, which is the power
of Council to demand and receive information for purposes of discharging its
functions as well as the power to enter premises for inspection purposes.

23.  PART XXl - Disputes Settlement and Appeals

The HRDC should have dispute resolution powers to assist in the resolution of
disputes between regulated suppliers or regulated suppliers and their customers. If
a supplier or customer does not like the outcome of any dispute decided by the
Council, he/she should be free to appeal it. Provision has been made for a tribunal
to hear appeals with a further appeal to the Minster against the decision of the
tribunal. The Minister’s decision is final. .

PART XX - Enforcement of decision and rulings of Council

An important part of regulation is effective enforcement of the regulatory body’s
decisions and rulings. Provision is, therefore, made for enforcement mechanisms
for the decisions of the Council and or remedies in cases of breach of the
applicable law or licence conditions or institutional standards set. It is proposed
amongst others that the HRDC be empowered to approach the High Court for an
order enforcing its decisions and or compelling compliance with the applicable law
in addition to proposed criminal penalties.

25. PART XXIV - General

This Part deals with a number of miscellaneous, but important issues including the
power to make regulations by Council and consequential amendments to other
laws. The major amendments relate to the TEC and BOTA Acts which are wholly
repealed. This means that BOTA and TEC will cease to exist. The other piece of
legislation which requires fundamental amendments is the BEC Act which would be
amended to provide BEC with the power to assess, moderate and issue certificates
for work placed learning. BEC would further be empowered to outsource the
moderation and assessment over work placed learning and training. To ensure
seamless transition from BOTA and TEC to HRDC, the Minister is empowered to
provide all steps necessary to effect the setting up of the Council.

There are also provisions under this Part which saves decisions, awards,
regulations, statutes, etc made pursuant to the repealed Acts, until such are either
repealed or amended in terms of the HRDC law. This is to ensure that there is no
legal gap during the transition period. Similarly there are provisions transferring the
assets (including cash balances standing to any accounts or fund) and liabilities of
TEC and BOTA to the HRDC. The University of Botswana, Botswana College of
Agriculture and the Botswana International University of Science and Technology
Acts would be wholly repealed save for the objects clause. This is intended to bring
these organizations under the same legal and regulatory framework set up by the
HRDC law.

10

——
| —



There would be a minor amendment to the Education Act to define post primary
education to exclude tertiary education. With respect to tertiary institutions which
appear in the schedule to the Education Act, there is no need for legislative
amendment, since the Minister is empowered to amend the schedule. Similarly
there is no need to amend the BOCODOL Act. Under the proposed HRDC Act, the
Minister would be entitled to schedule (schedule 1) any institution following under
the jurisdiction of HRDC. Thus BOCODOL would be similarly scheduled to the
extent that it provides tertiary education.

11
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Human Resource Development Bill

An Act to provide for the establishment of the Human Resource Development
Council as an independent statutory body responsible for advising the Minister of
Education and skills Development on all human resource development policy issues
and with an executive responsibility for national human resource development
planning, and the planning funding, monitoring, evaluation and regulation of tertiary
education and work placed learning.

[Date of commencement: On Notice.]

Part | — Preliminaries (ss 1-3)

1. Short Title and Commencement

(1) This Act may be cited as the Human Resource Development Act and shall come
into force on a date designated by the Minister, by order published in the
Gazette.

(2) Different commencement dates may be determined under subsection (1) in
respect of different Parts or provisions of this Act.

2. Interpretation
In this Act, unless the context otherwise requires —

@“acr edi t maansopuldic acceptance and confirmation that a
tertiary institution or provider of work placed learning and training meets
the requirements and standards of excellence set by the Council and or
to the National Credit and Qualifications Framework with respect to the
programmes or training it offers;

(b)hiappr entmeane an employee bound by a contract of
apprenticeship;

(c) i B o a mdams a board of Council established in terms of section 5;

(d) ficertificate of classification” means a certificate issued by the Council
at the registration and accreditation of a tertiary institution;

(e) “classification” means the grouping of tertiary institutions according to
the type of tertiary education or programmes being provided or offered by
the institution;

() A Councmdars the Human Resource Development Council
established under section 4;

12
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(@) “c ol | engpan® a tertiary institution which teaches a comprehensive
range of programmes at certificate and diploma level with either a single
or multi disciplinary focus; and may, with the prior approval of Council
offer degree or postgraduate programmes.

(h) ifu n d means the Vocational and Tertiary Education Training Fund
established under Part XI;

(i) “governing council” means the governing Council of any tertiary
institution established in terms of this Act;

() “ HR D @eans the Council;

(k) “instituted means a tertiary institution which teaches a comprehensive
range of programmes at certificate and diploma level with either a single
or multi disciplinary focus; and may, with the prior approval of Council
offer degree or postgraduate programmes.

() “ etter of interim authority” means the authorization issued by the
Council to either a promoter of a tertiary institution to enable the
promoter to mobilize resources for the further development and operation
of the proposed institution and provision of tertiary education or to the
person or employer intending to provide work placed learning and
training authorizing such person to take preparatory steps necessary for
the provision of work placed learning;

(m) A | e wmgams an education and training levy imposed under section 49;
(n) “me mb e méans member of the Council’s Board.

(o) “minister” means the Minister responsible for Education and Skills
Development;

(p) “national human resource development pl a nmeans a human
resource development plan developed under Part IX;

(q) Aperson” includes any individual, firm, company, association, or body of
persons, whether incorporated or not;

n“privat e unmang &unigersityestablished under this Act, the
proprietor of which is a person, firm, company or organization other than
Government and maintained out of funds other than public funds.

(s) Apubl i c t er tmeans &teriiary ;stitutioruestabbished by

the Minister on the recommendation of Council or declared as such
under Part XIlI and maintained out of public funds;

13
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®“publ i c unmeang a gnivdrsity established by the Minister on
the recommendation of Council or declared as such under Part Xl and
maintained out of public funds.

(s) 0r egul at e dneaesnantitigsiineShedule 1 as updated by the
Minister on the advice of Council from time to time;

(u) “S c h o ankeanns for the purposes of this Act any tertiary institution or
division or department of an institution described as a school and listed in
Schedule 1;

vViatertiary mehnsalhformal adoication programmes beyond
the level of senior secondary embracing technical and occupation specific
programmes and those with a strong theoretical foundation through to
advanced research qualifications”.

Whtertiary mearstaipdstusedoraaryd education and training
institution including a university; and

(x) u'hi v e rvallibé eserved for those private or public institutions that
are established to provide a broad range of programmes from
undergraduate degree to research programmes at doctoral level, across an
extensive set of disciplines and which also have a core engagement in all
levels of research, including but not limited to basic, applied and strategic
research.

(y)’work placed lear n i mmgdns training that is provided at the workplace
and include but limited to informal and indigenous skills training and
development, apprenticeship and trainee programmes, upgrading of skills,
on job training and other vocational and technical training other than those
offered by tertiary institutions;

3. Scope of the Act

().

Except as otherwise provided for in this Act and or any other law, this Act
shall apply to the following:

(@) Planning with respect to national human resource development in
Botswana.

(b) The regulation of provision of tertiary education and work placed learning.
(c) Planning of public and private tertiary institutions.
(d) Funding of public tertiary institutions.

(e) Provision of policy advice to the Minister on human resource development.

14
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(2)

Without limiting the generality of subsection (1), institutions listed in Schedule

1 hereto shall be subject to this Act and the jurisdiction of the Council;

provided that the Minister may amend the content of Schedule 1 on the
advice of Council from time to time.

Part Il — Establishment, constitution and membership of the Council (ss 4-7)

4. Establishment of Council

(1)

)

3)

5.

(1).

(2)

3)

(4).

There is hereby established a regulatory, funding and planning body to be
known as the Human Resource Development Council.

The Council shall be a body corporate with perpetual succession and a
common seal, capable of suing and being sued in its own name and, subject
to the provisions of this Act, of performing such acts as bodies corporate
may by law perform.

Without limiting the generality of subsection (2), the Council shall have the
power to acquire property (movable, immovable or otherwise) and the power
to dispose of such property and the general power to enter into contracts.

Establishment of the Board

The powers and functions of Council shall be exercised by a Board
consisting of not less than fifteen and no more than twenty members
appointed by the Minister from amongst persons whom the Minister
considers qualified by reason of their experience or expertise in the sectors
relevant to the objects and functions of Council; provided that two of such
appointees shall be non-residents of Botswana one of whom shall be an
expert of international repute on the management or regulation of tertiary
education and the other an expert of international repute on human
resource planning. The Chief Executive Officer shall be an ex officio
member of the Board.

Without in any way limiting the power conferred on the Minister by subsection
(1), the Minister shall in the exercise of such power ensure that the
membership of the Board includes individuals who could provide different
perspectives of industry, the private sector and civil society.

In exercising the power conferred by subsection (1), the Minister shall adopt
a transparent process or procedure for selecting persons qualified or
experienced for appointment as members provided that the Minister may
adopt or follow any existing Government process or procedure for appointing
board members of parastatals if in his/her opinion such Government process
or procedure is transparent and objective.

The Minister shall appoint the Chairperson of the Board, while the Vice-
Chairperson shall be appointed by the members of the Board from amongst

15
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(5).

(6).

(7).

(8).

(9).

vi.

Vii.

their number.

On appointment, the name of each member shall be published in the
Government Gazette.

The Board shall, on the recommendation of the Chief Executive Officer of
Council, appoint one of the senior officers of Council as a secretary of the
Board.

Subject to the provisions of section 7, every member other than ex-officio
members, shall hold office for a period of no more than three years and shall
be eligible for reappointment provided that the Minster shall in the process of
appointing members use her/his best endeavour to stagger the period of
office of members.

Every member shall be paid by the Council such remuneration and or
allowances as the Minister may determine.

Without limiting the generality of subsection(1) in relation to the Board being
empowered to exercise the powers and functions of Council; the Board’s
responsibility shall include but not be limited to the following;

Develop, monitor and evaluate effectiveness of policies and strategies to
deliver HRDC’s mandate, and review the adequacy of internal systems
and processes to comply with all applicable laws and regulations.

Monitor organisational risks and ascertain the implementation of proper
risk management and internal controls.

Ensure that proper reporting and disclosure processes as well as good
governance practices are respected.

Recommend to the Minister the appointment of a Chief Executive Officer
(CEO) to whom responsibility for the administration of the organisation is
delegated. The Board will review and evaluate the CEQ’s performance
regularly and will make any appropriate recommendations to the Minister.

Monitor management’s performance and review management succession
planning.

Guide the effective and efficient mobilisation, and optimal usage of
physical, human and financial resources in line with HRDC’s mandate.

Monitor, evaluate and report on the operational, financial and strategic
performance of HRDC.

16
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viii.  Account to the public for the services of the organisation and expenditures
of its funds.

ix.  Provide advice and counsel to senior management as and when required

6. Disqualification for appointment as a Board Member

No person shall be appointed as a member of the Board, nor shall any person be
gualified to hold office as a member who-

(a) has in terms of any law in force in any country;

0] been adjudged or otherwise declared bankrupt or insolvent
and has not been rehabilitated or discharged,

(i) made an assignment to, or arrangement or composition with,
his or her creditors, which has not been rescinded or set
aside.

(b) has within a period of ten years immediately preceding the date of his or her
proposed appointment, been convicted-

I. in Botswana, of a criminal offence, other than a minor traffic
offence; which has not been overturned on appeal or in respect of
which he or she has not received a free pardon, or,

(i) outside Botswana, of an offence, which if committed in Botswana,
would have been a criminal offence, and sentenced by a court of
competent jurisdiction to imprisonment for six months or more
without the option of a fine, whether that sentence has been
suspended or not, and which conviction has not been overturned
on appeal and in respect of which he or she has not received a
free pardon, or

(c) has within two years immediately preceding the date of his or her proposed
appointment, worked as a chairperson of, or director of, or senior manager
in, or has provided full-time independent consultancy services to any
regulated entity or any affiliate of that regulated entity, whether situated within
or outside Botswana.

(d) is a member of the National Assembly or of the House of Chiefs.

(e) holds office in any district, city or town council.

(f) is an executive or non-executive chairperson, director or officer in a regulated
entity.
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(9) holds any controlling interest in any regulated supplier or entity, or is the
holder of any authorization issued by Council to provide services.

(h) has either himself or herself, or through a family member, a direct or indirect
financial interest in the sector or institution regulated by the Council.

(i) is a serving member of the judiciary within Botswana.

() save for the proviso to section 5, is not a citizen of Botswana

7. Vacation of Office by Member

(1) A Board member shall vacate his or her office and his or her office shall become

vacant-

a.

if he or she becomes disqualified in terms of section 6 to hold office as a
member;

he or she is adjudged bankrupt or insolvent;

he or she is absent from three consecutive meetings of the Board, without
the permission of the Board or providing reasonable excuse to the Board,
or is present at less than half of the Board meetings in any calendar year
provided always that no member shall be considered absent merely
because he or she is not physically present at a Board meeting but is
otherwise able to take an active part in the meeting;

upon his or her death;

upon the expiry of three months’ notice given in writing to the Minister, of
his or her intention to resign his or her office;

if the remaining members of the Board unanimously in writing request his
or her resignation following an adverse review of that person’s
performance by the Board.

he or she becomes mentally or physically incapable of performing his or
her duties as a member of the Board provided always that if there arises
any doubt as to whether he or she is physically or mentally incapable, he
or she shall either submit himself or herself, or at the request of the
remaining members of the Board, shall submit to a medical examination
by two registered medical practitioners who are not personally known to
him or her;

he or she acts in any way so as to bring the name of the Board and or
Council into disrepute;
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).

3).

(4.)

(5)

(6).

i. his or her term of office comes to an end, and being eligible for re-
appointment for a further term of office, he or she is not re-appointed for
such further term of office;

J.  he or she fails to disclose any material fact that would have disqualified

him or her from appointment as member;
k. he or she ceases to be a citizen of Botswana;

I.  he or she is found guilty of unprofessional conduct by a tribunal, council
or other body constituted for the purpose of adjudicating on matters of
professional discipline or conduct; and

m. he or she is required to resign in accordance with the provisions of this
section.

Except where subsections (1) (d), (1) (e) or (1) (i) apply, a member shall be
entitled to receive written reasons why he or she is required to vacate his or
her office from the Chairperson of the Board, or in the event that it is the
Chairperson who is required to resign his or her office, the Vice-Chairperson;
and such written reasons shall be communicated to him, or her within thirty
days of the date that the member is required to resign his or her office.

In the event that a member given notice under subsection(2) feels aggrieved
at the decision, he or she may appeal to the Minister who shall cause a full
investigation to take place, and whose decisions as to whether the member
should vacate his or her office shall be final.

The Minister shall in writing, immediately suspend from office a member
against whom criminal proceedings are instituted for an offence in respect of
which a sentence of imprisonment may be imposed, and whilst that member
is so suspended, he or she shall not carry out any duties or be entitled to any
allowances as a member, but shall nevertheless be entitled to continue to
receive any remuneration payable to him or her as a member where
applicable.

The Minister shall revoke any suspension imposed under subsection (4)
immediately in writing in the event that the Attorney General discontinues the
proceedings against the member, or the proceedings against the member are
dismissed by court or the member is acquitted. Upon such revocation, the
member shall be entitled to resume his or her position.

When a member dies or is required to vacate his or her office, the
Chairperson of the Board, or where the Chairperson has died or is required to
vacate his or her office, the Vice-Chairperson, shall so inform the Minister in
writing and the Minister shall cause appointment of a replacement member in
accordance with the provisions of this Act.
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().

(8)

(9).

The person selected to be a Board member by virtue of subsection(6) shall
take the place of the member who has died or has vacated his or her office
until the expiry of the period during which such member would have
otherwise continued in office.

No member of Council and or a member’s spouse may accept office as, or be,
a board member of any regulated institution or entity.

No member shall, during a period of twenty four months after the expiration or
termination of his or her term of office within the Board-

a. enter into any contract of employment or directorship with, or contract for the
supply of services to, any regulated entity which was under the jurisdiction of
the Council during his or her term of office as a member of the Board.

b. acquire or hold any financial interest, in excess of 5% of the issued share
capital of any regulated entity.

Part 1l — Meetings and proceedings of the Board (ss 8-9)

8.

Meetings of Board

(1) Subject to the provisions of this Act, the Board shall regulate its own
procedure.

(2) The Board shall meet as often as it is necessary or expedient for the
discharge of its functions, and such meetings shall be held at such places and
times and on such days as the Chairperson may determine in consultation
with the Chief Executive Officer.

(3) Notwithstanding subsection (2), there shall be at least one ordinary meeting in
each calendar quarter of the year.

(4) Meetings of the Board shall be called by the Chairperson upon at least
fourteen days notice unless all members of the Board consent to a shorter
notice. The Chairperson shall cause the agenda for the meeting and any
written or other materials which support each agenda item, to be provided to
each member at the time the notice is issued.

(5) The Chairperson shall also call a special meeting of the Board within seven
days of receipt of a request in writing from at least sixty percent of the
members for such special meeting to be held or where in his or her opinion it
is desirable to call a special meeting.

(6) If the chairperson is, by reason of any provision of this Act, unable to call any
meeting in accordance with this section, the Vice- Chairperson shall be
responsible for calling the meeting.

(7) Half the number of Board members shall constitute a quorum.
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(8) At any meeting of the Board, the Chairperson shall preside, and in his or her
absence the Vice-Chairperson, and in the absence of both the Chairperson
and Vice-Chairperson, members of the Board present shall elect from among
their number, a Chairperson for the purposes of that meeting.

(9) The decisions of the Board shall be by a majority of votes, and in the event of
an equality of votes, the Chairperson, or the Vice-Chairperson, or such other
person as shall be presiding at the meeting as the case may be, shall have a
casting vote in addition to his or her deliberative vote.

(10) Minutes of each meeting of the Board shall be kept and shall be confirmed at
a subsequent meeting of the Board. The minutes shall record in full any decision
taken by the Board.

(11) The proceedings of any meeting of, or decision taken by, members of Board,
shall not be considered invalid by reason of the fact that there exists a vacancy in
its number provided always that there shall be a sufficient quorum of the Board at
the meeting taking the decision, in accordance with subsection(7).

(12) The Board may invite any person whose presence it considers necessary; to
attend and to participate in the deliberations of the Board, but such person shall
have no vote.

9. Conflict of interest

(1) Where a member is present at any meeting of the Board or any committee
of the Board at which a matter the subject of consideration, he/she is directly
or indirectly interested, the member shall, as soon as practicable after the
commencement of the meeting, disclose such interest and shall not, unless
the Board otherwise directs, take part in any consideration or discussion of,
or vote on any guestion dealing with such matter.

(2) A disclosure of interest made under subsection (1) shall be recorded in the
minutes of the meeting at which it is made.

(3) Where a member fails to declare his/her interest in accordance with
subsection (1) and a decision by the Board is made benefiting such
member, then such decision shall be null and void.

4) A member who contravenes subsection (1) commits an offence and shall be
liable on conviction to a fine not exceeding P10, 000 or to imprisonment for a
term not exceeding six months or to both such fine and imprisonment.

(5) Subject to section 7(2), the Board may by unanimous decision require a
member to resign his/her position for failure to declare relevant interest.

(6) The Board shall take reasonable steps to ensure that its employees, and

other persons performing or exercising functions or powers of the Board
make proper and adequate disclosure of their interests.
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Part IV — Board Committees (ss 10-14)

10.

(1).

)

3).

(4).
(5).

Executive Committee of the Board
There shall be an Executive Committee of the Board which shall consist of —

(a) the Chairperson of the Board, as chairperson of the committee;

(b) the Vice-Chairperson of the Board, as vice-chairperson;

(c) three other members of the Board appointed by the Board;

(d) the Chief Executive Officer of the Council and;

(e) a senior officer of Council designated as secretary of the committee by
the Chairperson after consultation with the Chief Executive Officer.

The Executive Committee shall perform such tasks as may be assigned to it
in writing by the Board

The Executive Committee shall meet at least once every month at such time
and place as the Chairperson may, after consultation with the Chief
Executive Officer, direct and the Chairperson may call a special meeting of
the Committee.

Half the members of the Executive Committee shall constitute a quorum.
Subject to this Act and or such directions as may be given to it by the Board

in writing, the Executive Committee shall regulate its meetings and
proceedings as it deems fit.

11. Quality Assurance Committee

(1)There shall be a Quality Assurance Committee consisting of:

).

(@ The Chairperson of the Committee, who shall be a Board Member
appointed by the Board for the purpose.

(b) Three other Board Members, at least one of whom must have
relevant experience in tertiary education sector regulation
appointed by the Board.

(c) The Chief Executive Officer of Council.

(d) Two senior officers of the Council responsible for registration,
accreditation and quality assurance appointed by the Board on the
recommendation of the Chief Executive Officer.

(e) A senior officer of Council, designated as secretary of the
committee by the Chairperson of the Board after consultation with
the Chief Executive Officer.

Subject to such directions as may be given to it by the Board in writing, the
Quality Assurance Committee shall:-

(a). oversee the registration, accreditation and quality assurance
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processes of the Council;

(b). advise and guide the Board on registration, accreditation and quality
assurance policy and processes for tertiary education institutions as
well as providers of work placed learning where applicable;

(c). review and approve guidelines and instruments for registration,
accreditation and quality assurance of tertiary education, work
placed learning providers and other relevant institutions, taking into
account amongst others such National Credit and Qualifications
Framework as may be in place;

(d). resolve any issues related to registration, accreditation and quality
assurance;

(e) review and approve applications for institution registration and
programme accreditation based on external panel recommendations
and make necessary recommendations to the Board as may be
required;

) review and evaluate quality audit reports on regulated institutions,
and make recommendations to the Board as to whether registration /
accreditation certificates should be renewed or withdrawn;

(9) review and make recommendations to the Board on the
modification, the structure, content and delivery of courses in
response to quality audits with a view to improving the quality of
teaching and learning in regulated entities; and

(h)  monitor progress on registration and accreditation.

3) The Quality Assurance Committee shall meet at least once every quarter at
such time and place as the chairperson of the Committee may direct;
provided that the chairperson of the committee may call a special meeting of
the Committee where it is necessary or desirable to do so.

(4) Half the members of the Committee shall constitute a quorum.

(5) Subject to this Act and or such directions as may be given to it by Council in
writing, the Quality Assurance Committee shall regulate its meetings and
proceedings in such manner as it deems fit.

12. Sectoral Human Resource Development Planning Committees

(2) There shall be such number of sectoral committees as the Board may
prescribe.
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(2)

3)

a)

b)

f)

9)

h)

)

(4).

()

The membership of each Sectoral Committee shall be determined by the
Board in accordance with the guidelines developed by it provided that each
sectoral committee should be broadly representative of stakeholders and
relevant sectors and be chaired by a member of Board designated by the
Board for the purpose.

Each Sectoral Committee shall:

Produce sector specific HRD Plans that will ensure a direct linkage between the
education and skills that are being developed and the needs of the economy.

Provide a forum for constant dialogue and consensus building among
stakeholders in the sector on all matters relating to HRD;

Provide advice to the HRDC on emerging economic trends and relevant
education and training and skills needs in its sector;

Initiate and oversee the development and periodic review of sector specific
HRD plans and research studies;

Provide advice on appropriate measures to deal with any mismatch between
demand and supply of human resources in the sector;

Identify planned major projects that require human resources impact assessment
studies and make recommendations for their formulation and execution;

Provide a sounding board for the Sector to advise the HRDC to discuss, review
and validate national and sectoral HRD plans.

Ensure a linkage with the Botswana Excellence Strategy in particular by ensuring
interaction with the (to be inserted) Hub.

Ensure linkages with other Sectors to deal with cross sector occupations and
skills needs and occupations and skills that fall outside the scope of a specific
sector and which need to be incorporated into the National Human Resource
Development Plan.

Embed a commitment from employers within the Sector to invest in the training of
their employees and in the development of education and training institutions; to
provide internships and to advise on the optimisation of the use of the Vocational
and Tertiary Education and Training Levy.

Each sectoral committee shall meet at least once every quarter at such time
and place as its chairperson may direct; provided that the committee’s
Chairperson may call a special meeting of the Committee where it is
necessary or desirable to do so.

Half of the members of the committee shall constitute a quorum.
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(6)

13.

Subject to this Act and such directions as may be given to it by the Board in
writing, each sectoral committee shall regulate its meetings and proceedings
in such manner as it deems fit.

The Finance Committee

(1) There shall be a Finance Committee of the Board which shall be responsible for
reviewing and providing guidance to the Board in respect of the policies and
practices that relate to the management of the financial affairs of Council.

(2) Without limiting the generality of subsection (1) the Finance Committee shall
have the following responsibilities:

a.
b.

Annually review HRDC's financial and or procurement policies.

Review and recommend to the Board a long-term financial plan and annual
operating/capital budgets consistent with the policies and strategies of the
HRDC.

Oversee the management of organisation-wide financial assets, including
prudent financial and risk management

Review the financial aspects of major proposed ventures, programmes,
projects and services, and make recommendation to the Board as may be
required.

Review and award tenders for procurement of goods and services that are
beyond the authority limits of management.

Authorise accounting and disbursement procedures for all funds under the
jurisdiction of the HRDC including but not limited to the Vocational and
Tertiary Education Training Fund and funds for funding public tertiary
education and work placed learning programmes where applicable.

Advise management on and review the form, content and frequency of
HRDC'’s financial publications.

Regularly review financial results against approved budgets and targets,
require and monitor corrective actions to align to budgets and financial
targets.

(2). The Finance Committee shall consist of the following.

(&) The Chairperson of the Committee being a Board member appointed and
designated by the Board for the purpose.

(b). The Chief Executive Officer of Council.

(c) Three other Board members appointed by the Board at least one of whom
must have relevant experience in accounting and finance.

(d) A senior officer of Council responsible for corporate services.
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(e) A senior officer of Council responsible for institutional funding or the
administration of the Vocational and Tertiary Education Training Fund.

(f) A senior officer of Council designated by the Board as secretary to the
committee.

(3) Subject to this Act and such directions as may be given to it by the Board in
writing, the committee shall regulate its meetings and proceedings in such
manner as it deems fit.

14, Boardds power to appoint other committees

(1) The Board may appoint such other number of committees or sub-
committees of a special or general nature, panels of experts, advisors and or
consultants to perform such functions as it deems appropriate.

(2) The Board may delegate any of its powers, functions or duties under this Act
to a Committee or structure appointed under this Part.

Part V1 Financial and Planning Provisions (ss 15-21)
15.  Strategic and annual plans
(1) The Council shall submit five year strategic plans to the Minister outlining-
(@) the goals of the Council,
(b) the objectives of the Council,
(c) the budget of the Council; and

(d)  any other matter which the Minister may direct, for that five year
period.

(2)  The Council shall, at least three months before the beginning of each financial
year, submit an annual plan to the Minister, for the Minister's approval,
outlining-

(@) the goals of the Councill,

(b) the objectives of the Council,

(©) the budget of the Council; and

(d)  any other matter which the Minister may direct, for that financial year.

16 Revenues of Council

(1)The revenues of the Council shall consist of-

(&) such sums as may be payable to the Council from moneys appropriated
by the National Assembly for the purpose;

(b) registration, accreditation, licence fees and such other fees for
services rendered by the Council as may be imposed by the Council;
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(c) borrowings from commercial banks with the prior written permission of
the Minister and the minister responsible for finance;

(d) short term investments;

(e) such other moneys or assets which may accrue to or vest in the
Council, whether in the performance of its functions or otherwise; and

() income that the Council may receive from rentals or sale of land,
buildings, educational material or other things.

(2). The Council shall use revenues acquired under subsection (1) to meet the costs
incurred in its operations and shall use any surplus accrued towards the income of
the next financial year, and may with prior written permission of the Minister use the
surplus or portions thereof for such purposes as it may determine.

17 Financial Year

The Financial year of Council shall be a period of 12 months ending on the
31° of March of every year.

18. Keeping proper accounts

The Council shall keep and maintain proper accounts and records in respect
of its finances and shall prepare in each financial year a balance sheet and
statement of income and expenditure in a form which shall conform to the
best commercial accounting standards.

19. Auditing and reporting

(2) The accounts of the Council in respect of each financial year shall within four
months after the end thereof be audited by auditors to be appointed by the
Council; provided that no person shall be qualified to be so appointed if
he/she is a member, officer or servant of the Council and/ or unless he or
she is duly authorised as such in accordance with applicable law and
professional rules in Botswana.

(2). The auditors shall report in respect of the accounts for each financial year, in
addition to any other matters which they deem pertinent to comment on, whether or
not-

(a) they have received all the information and explanations which, to the
best of their knowledge and belief, were necessary for the performance of
their duties as auditors;

(b) the accounts and related records of the Council have been properly
kept;
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(c) the Council has complied with all financial provisions of this Act with
which it is the duty of the Council to comply; and

(d) the statement of accounts prepared by the Council was prepared on a
basis consistent with that of the preceding year and represents a true and
fair view of the transactions and financial affairs of the Council.

(3). The Council shall, within thirty days of receiving the report of the auditors, send
such report and a copy of the audited accounts to the Minister.

(4). The Minister shall, within thirty days of receiving the report and a copy of the
audited accounts referred to in subsection (3), lay such report and accounts before
the National Assembly.

20. Auditor General may examine the accounts of Council

The Auditor General shall, if the Minister or the minister responsible for
finance after consulting the Minister so directs, examine and report on the
accounts of Council and any aspects of its operations, and Council shall give
the Auditor General all necessary facilities for the purpose.

21. Reporting to the National Assembly and Stakeholders

(2) In addition to complying with the provisions of sections 18, 19 and 20, the
Council shall, through the Minister, comply with any request by the National
Assembly or a committee of the National Assembly for information relating to
the performance of its functions.

(2) The Chairperson and the Chief Executive Officer shall, as soon as
practicable after the Council’'s annual report has been laid before the
National Assembly, make copies of the report available to employers or
employers’ organisations, tertiary institutions, work based learning providers
and other stakeholders, and make arrangements to attend such conferences
or meetings with such employers or employers’ organisations, tertiary
institutions, work placed learning providers and other stakeholders, generally
to consider the report and question them about the Council’s intended
activities in the financial year after the year to which the report relates.

Part VI — Officers, employees and agents of the Council (ss 22-24)

22.  Chief Executive officer

Q) The Council shall have a Chief Executive Officer who shall be appointed by
the Minister on the recommendation of the Board on such terms and
conditions as the Board may determine.

(2) No person shall be appointed as Chief Executive Officer unless the person
holds such qualifications and has such experiences as the Board may
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23

24.

(1)
)

(3)

(4)

(5)

determine.
Duties of the Chief Executive Officer

The Chief Executive Officer shall, subject to such directions as the Board
may give on matters of policy, be responsible for the day-to-day
administration of Council, management of funds, property and business of
Council and overall control over officers and employees of Council and shall-

(1) be an ex-officio member of the Board;

(2) develop, implement and monitor the strategic and financial
plans of the HRDC,;

(3) manage the institution in an efficient and effective manner;

(4) ascertain that the HRDC has in place proper risk management
and internal controls;

(5) provide the Board with accurate and timely information
necessary for decision-making;

(6) bring to the attention of the Board all key issues affecting the
HRDC,;

(7) perform such other functions as are incidental to the attainment
of the mandate of Council.

(8) subject to this Act, perform such other functions as he/she may
be directed by the Board.

Other officers, employees and agents of Council

The Board shall appoint senior officers of Council.

The Chief Executive Officer shall appoint such other officers and staff as
may be necessary for the proper discharge of the Council’s functions.

The Board shall have the power to appoint such advisors and or consultants
or other agents as is necessary for the proper discharge of its functions.

The terms and conditions for employment of Council staff and officers and
agents shall be determined by the Board.

No employee of the Council including the Chief Executive Officer and or an
employee’s spouse may accept office as, or be a board member of any
regulated institution.

Part VIl — Object, functions powers and duties of the Council (ss 25-29)

25.

Objects of Council

The objects of Council shall be to —
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(@)

(b)

(€)

plan and promote the efficient development of human resource of
Botswana for purposes of matching demand with supply;

regulate the provision of tertiary education and skills development
and training including work placed learning; and

be responsible for funding allocations to public tertiary institutions
and providers of work placed learning as may be applicable.

26. General Powers and functions of Council

(1)  Without limiting the generality of subsection (1) the Council shall:

a.
b.

Advise government on all human resource development matters.

Plan and forecast manpower and skills requirements at national and
sector levels, and advise on the alignment of the education and
training sector with a view to address any mismatch between demand
and supply.

Monitor and evaluate the implementation of human resource
development plans and assess the impact thereof from time to time.

Regulate the provision and delivery of quality tertiary education and
work placed learning through registration, accreditation and quality
assurance.

Develop unit standards, curricula and assessment tools for skills
training and development including work placed learning.

Provide guidance to institutions on maintaining academic standards
and improving quality.

Administer funding of public tertiary institutions and work placed
learning providers as may be applicable.

. Manage and administer the Vocational and Tertiary Education Training

Fund for the development of employees of contributing employers.
Promote efficiency and economy in the regulated sectors.

Promote and coordinate tertiary education and work placed learning
and determine and maintain standards of teaching, instruction,
examination, innovation and research in tertiary institutions and
providers of work based learning.

Advise the Minister and Government on the formulation of policy on
tertiary education and human resource planning and planning and
funding of public tertiary institutions.

Liaise with both public and private sectors of the economy on all
matters relating to human resource development and requirements.

. Plan for the funding of tertiary education, including the recurrent and

development needs of public tertiary institutions.
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27.

n. Promote coordination among tertiary institutions and providers of work
placed learning.

0. Advise Government on the establishment of public tertiary institutions.

p. Receive and approve applications from persons seeking to establish
private tertiary institutions and as well as those seeking to provide work
placed learning and.

g. Review and approve programmes of study.

Take such steps as are necessary for the implementation of the
National Human Resource Development Strategy, Tertiary Education
Policy, Vocational Education and Training Policy and such other
national policies as may be promulgated dealing with human resource
development, tertiary education, skills development and training
including work placed learning and indigenous skills development.

s. Monitor the implementation of the National Human Resource
Development Plan and regularly assess the impact thereof.

t. Initiate, support and conduct research in the sectors following within its
jurisdiction and internationally and disseminate research outcomes in
order to enhance the quality and relevance of tertiary education and
work based learning and training.

u. Disseminate information about matters relevant to its functions.

Exemptions and modifications of the application of the Act

(1) Council may, by notice in the Gazette

(2)

28

(1)

€) exempt a person or entity, wholly or partly, as specified in the notice,
from the application of this Act.
(b) declare that this Act, applies in relation to a specified person or

entity as modified in the declaration.
An exemption or declaration may —

(@) apply generally or to a specified case or class of cases; or
(b) apply unconditionally or subject to specified conditions.

General Power of Delegation

The Council may delegate any of its functions or powers under this Act
(other than this power of delegation) to —

(a) a member of the Board,;

(b) the Chief Executive Officer;

(c) any employee of Council; and

(d) the structures established under Part IV of the Act.
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(2) In performing or exercising a delegated function or power, the delegate shall
comply with directions given by the person delegating the function or power.

3) A delegation in terms of this section may be subject to conditions specified
in the instrument of delegation.

4) A delegated power or function shall be exercised or performed in
accordance with the instrument of delegation.

(5) A delegation may be varied or revoked at will and does not prevent the
Council from exercising the delegated power or performing the delegated
function.

29 Protection of Council, officers, etc.
None of the following —

(a) Council and its Board;
(b) a member or employee of Council

shall be liable for any loss sustained by or damage caused to any person as
a result of anything done or omitted by them in the performance in good faith
of their powers, functions and duties in connection with the exercise of
powers or the performance of functions under this Act.

Part VIII — Relation with the Minister (ss30-32)

30. Ministerés Policy Making Power s

The Minister shall determine policy on human resource development, including
work placed learning and tertiary education after consulting Council.

3. Ministerdds power to give policy direction

(2) If, after consultation with the Board, the Minister is of the opinion that the
policies being pursued by Council, are not adequate for, or conducive to,
the achievement of the objects and functions of Council as set out in Part
VIl or the policy objectives of Government as contained in the National
Human Resource Development Plan or an existing national human resource
strategy or policy or the Tertiary Education Policy or other applicable
Government policy, the Minister may, by directive, determine the policy to be
adopted by the Board.

(2) The Council shall give effect to the notified policy while the directive remains
in force.

3) A directive issued in terms of subsection (1) shall be published in the
Gazette within twenty-one days after it is given to Council.
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(4). Subject to the provisions of subsections (1) to (3), Council shall not be
subject to the direction or control of any other person or authority in the
exercise of its functions under this Act.

32. Duty on Council to advise the Minister

(1). Council shall advise the Minister on matters falling within its jurisdiction.

(2) The Minister must:

(a) Consider the advice given by Council and:

(b)Provide reasons in writing to Council if he/she rejects the advice given by
Council.

Part IX — National Human Resource Development Plans (ss 33-38)

33. Development of National Human Resource Development Plan

(2) Council shall submit five yearly National Human Resource Development
Plan to the Minister outlining the steps to be taken to implement the National
Human Resource Development Strategy and other Government human
resource development policies during the plan period.

(2)  Without limiting the generality of subsection (1), each Human Resource
Development Plan shall outline -

(a) specific steps to be taken to align the supply of graduates of tertiary
institutions and of work placed learning providers and the demand of the
labour market;

(b) labour market forecasts for the plan period,;

(c) human resource supply side priorities during the plan period;

(d) programmes and interventions necessary to ensure the alignment of
supply and demand sides during the plan period;

(e) estimated funding requirements during the plan period; and

(f) any other matter which the Minister may direct, for that five year period.
34. Process for developing National Human Resource Development Plans
Q) The Council shall ensure that the process of development of any human

resource development plan is transparent and representative of all
stakeholders including all relevant ministries of Government.
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2).

®3)

(4)

35.

36

().

To give effect to subsection (1, the Council shall publish guidelines for the
development of human resource development plans in the Government
Gazette prior to the development of such plans.

The guidelines referred to in subsection (2) should to the extent practical be
in line with the processes and procedures for developing national policy in
Botswana.

Without limiting the generality of subsection (1), the HRDC shall ensure that:

€) Each sector, through the relevant sectoral committee effectively
contributes to the development of the human resource development
plans.

(b) The Draft National Human Resource Development Plan is given
widest possible dissemination through all forms of medium including
but not limited to publication in the Government Gazette for at least
sixty days prior to its finalization and submission to the Inter-
Ministerial Human Resource Development Planning Committee in
terms of section 35.

Submission of the Draft Human Resource Development Plan to the
Inter i Ministerial Human Resource Development Planning Committee

The HRDC shall, thirty days following expiry of the period of publication of
the Draft Human Resource Development Plan in the Government Gazette
as provided for in section 34(4)(b), submit the Draft Plan to the Inter-
Ministerial Human Resource Development Planning Committee through the
Minister.

Establishment of the Inter- Ministerial Human Resource Development
Planning Committee

There shall be established the Inter-Ministerial Human Resource
Development Planning Committee consisting of the following members:

(@)The Minister responsible for education and skills development
who shall be the chairperson of the Committee.

(b)The Minister responsible for Finance and Development Planning.
(c)The Minister responsible for Labour

(d)Permanent Secretary in the Ministry responsible for Education
and Skills Development.

(e) Permanent Secretary in the Ministry responsible for Finance and
Development Planning.
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37.

(1)

(2)

3).

38.

(HPermanent Secretary in the Ministry responsible for Labour.
(g)Chairperson of the HRDC.

(h) The Chief Executive Officer of Council as an ex-officio member.
(i)Director of Public Service Management or his/her representative

()The head of the Government agency or department responsible
for National Strategy.

(k)The Chair of the NDP Thematic Group dealing with Education
and Informed Nation.

(DA representative of business appointed by the Minister.
(m) A representative of trade unions appointed by the Minister.
(n) A representative of civil society appointed by the Minister.

(o)Two other members appointed by the Minister on the advice of
Council.

The HRDC shall provide facilities and secretarial services to facilitate the
workings of the Inter-Ministerial Human Resource Development Planning
Committee.

Functions of the Inter-Ministerial Human Resource Development
Planning Committee In relation to the National Human Resource
Development Plan

The functions of the Inter-Ministerial Human Resource Development
Planning Committee shall be to:

() Review the Draft National Human Resource Development Plan and
make necessary recommendations to Cabinet.

(b) Champion the Draft National HRD Plan and its subsequent consideration
by the National Assembly.

The meetings of the Inter-Ministerial Human Resource Development
Planning Committee shall be called by the Minister if and when necessary
on sufficient notice.

Subject to this Act, the Inter-Ministerial National Human Resource
Development Planning Committee shall regulate its procedures.

Submission of the National Human Resource Development Plan to the
National Assembly
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The Minster shall within thirty days following the conclusion of the
consideration of the Draft National Human Resource Development by the
Inter-Ministerial Human Resource Development Planning Committee lay the
plan before the National Assembly for adoption as a national policy
document.

Part X — Work Placed Learning (ss 39-45)

39. Application to provide work placed learning

(2). No person shall provide work placed learning, as defined in section 2,
except in accordance with this Part.
(2) A person, proposing to provide work placed learning shall make an

application to the HRDC for an Interim Authority in the form of a letter to be
registered as work placed learning and training provider.

(3). An application to be made in terms of subsection (1) shall be in such form and
contain such information as the Council may prescribe.

40. Interim authority
(1)  Where the Council is satisfied that-

(@) the resources required, as may be prescribed, are available or are
likely to be available;

(b) the applicant is following realistic plans to achieve the aims and
objects of work placed learning for which authority is sought;

(c) the applicant once granted authority is likely to attain and maintain
standards set out in Part XIX on a long term basis; and

(d) the provision of work placed learning and training as proposed by
the applicant is in the interest of skills development and training in
Botswana; it may accept the proposal and issue a letter under seal
constituting an interim authority.

(2) A letter constituting interim authority shall authorise the person named therein

to make preparations towards the implementation of the proposal accepted under
subsection (1) and in particular:

(a) to set up structures as may be required by Council for purposes of providing
work placed learning and

(b) advertise the programmes of instruction expected to be conducted at that
person’s workplace.
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(3). For the avoidance of doubt, the letter of interim authority does not provide the
holder thereof with authority to admit students, apprentices or trainees for purposes
of receiving work placed learning.

41. Refusal, Suspension or revocation of authority

(1) Council may refuse a letter of interim authority if it is satisfied that the person
who has applied for it is unlikely to procure, physical and other resources
necessary for provision of credible work placed learning and or the person is
likely to meet the standards set by the Council for work placed learning.

(2) Council may by notice published in the Gazette suspend or revoke a letter of
interim authority if-

(@) the person or institution named therein has not within twelve months
of issue made substantial progress in respect of the matters
specified in subsection (1) or notified Council of his or its intention
not to proceed with the provision of work placed or is, in any event,
patently incapable of complying with the standards set out in Part
XIX or

(b) in the opinion of Council such fundamental changes have since
occurred that had such changes been in existence at the time of its
deliberations on the application the letter would not have been
issued.

3) Council shall, in all cases of suspension, indicate the steps which the holder
of that letter must take before interim authority can be restored.

(4) Where a letter of interim authority is refused or revoked in accordance with
this section, Council shall not entertain any subsequent application by the
same or substantially similar proposal within one year of that refusal or
revocation unless good cause is shown by the applicant.

42 Report on Evaluation under Interim Authority

(1) A person issued with an interim authority letter shall prepare and submit to
Council —

(a) a six monthly report of its activities, provided that Council may require such
reports at shorter intervals; and

(b) a detailed evaluation of its activities and steps taken towards the
achievement of the objects for which authority was given to the person to
provide work placed learning and training.

(2) Council shall discuss all reports submitted under subsection (1) and may make

comments on them or give to the holder of interim authority such instructions as it
may deem fit.
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43. Registration and accreditation as a work placed learning provider

(2) Every person who is a holder of an interim authority letter to provide work
placed learning may apply to Council for registration and accreditation as a
provider of work placed learning provider in line with the proposal on the
basis of which the letter of interim authority was issued.

(2) The form and procedure for application for registration and accreditation of
work based and training providers shall be as prescribed by Council.

44. Registration of existing providers of work placed learning

Every person who is providing work placed learning shall within six months
of the commencement of this Act or within such extended period as the
Council may permit, apply to Council for registration and accreditation of the
programmes/instructions/training/courses it offers.

(2) An application for registration and accreditation in accordance with
subsections (1) shall be as and be in such a form as Council may prescribe.

45.  Effect of Registration and Accreditation

(1) The Council shall prepare and publish by notice in the Gazette a register of
all registered and accredited providers of work placed learning.

(2) Any provider who does not appear in the register prepared under
subsection (1) or whose particulars are incomplete, shall, from the date of
publication of that register, cease to operate, or to perform functions
consistent with those of a provider of work-placed learning.

3) Notwithstanding the provisions of subsection (2), Council may, where good
cause is shown by the applicant, permit a provider of work placed learning
whose particulars are incomplete; to operate for a further period of up to six
months whereupon the provider shall, unless all particulars are supplied,
cease to operate.

4) Each provider of work placed learning appearing in the register whose
particulars are complete shall be issued with a certificate of registration and
accreditation bearing the seal of Council together with a list of
programme/instructions/courses/training which the Council has accredited,
and such certificate shall constitute authority to offer work placed learning
with respect to the listed programmes/course/instructions/ training and
further constitute evidence that the provider meets the standard of
excellence set by the Council with respect to the listed
programmes/course/instruction/training.

(5) For the avoidance of doubt, no provider may offer a

programme/course/training/instruction unless such has been accredited and
appears in the list referred to in subsection (4).
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(6) Council may suspend or revoke the registration and accreditation of any
provider of work placed learning or of the accreditation of any
programme/course/instruction/training on reasonable cause.

(7 It shall be an offence for any person to administer or otherwise perform any
function in furtherance of the aims and objects of work placed learning
whose registration and or accreditation have ceased in terms of this section.

(8) A person convicted of an offence under subsection (7) shall be liable to a
fine not exceeding P5 000 or to imprisonment for a term not exceeding 2
years or to both such fine and imprisonment.

. Part Xl — Vocational and Tertiary Education Training Fund (ss 46-50)

46. Establishment, management and account for the Fund

(2) The Minister shall, after consultation with the Minister responsible for
Finance, by order establish the Vocational and Tertiary Education Training
Fund for the purpose of reimbursing employers who have incurred education
and training costs for apprentices, trainees who have undertaken tertiary
education and vocational training programmes approved by Council. .

(2) The Council shall from time to time by publication in the Gazette provide the
list of approved programmes to benefit from the Fund.

47. Revenues for the Fund
(1). There shall be paid into the Fund such moneys as may be-
(a) appropriated by parliament for payment into the Fund,
(b) received by way of a levy imposed under section 49; and
(c) received from any other source for payment into the Fund
(2) There shall be paid from the Fund such amounts as are required for the
purposes of facilitating training and professional development of employees
determined by or in terms of section 46.
48. Management of the Fund
(). Council shall have the overall responsibility for the management of the Fund.
(2) Council shall maintain with such bank as it may approve, a designated

account into which shall be paid the levy imposed in terms of section 49 and
all the moneys paid into the Fund.
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(3) Council shall ensure that the Fund is audited annually and its books of
accounts kept separately from the general books of the Council.

4) Council may charge an administration fee for the Fund or the provision of
other services to the Fund at such percentage as it may, after consultation
with the Minister, set.

49. Imposition of Levy

(1) The Minister may, after consultation with Council, impose, by order, a levy, which
shall be payable into the Fund.

(2) A levy order may prescribe the level, exemption or payment procedures and any
other matter relating to the enforcement of payment of levy.

50 Failure to pay levy
Any person who with intent to evade payment of levy-

(a) makes a false statement to the Chief Executive Officer or an authorized officer
of Council or agent of Council;

(b) fails or omits to give information which is material in any particular way;
shall be guilty of an offence and shall be liable to a fine not exceeding P7 000 or to
imprisonment for a term not exceeding eighteen months or to both fine and
imprisonment.

Part XIl — Public Tertiary Education Institutions (ss 51-61)

51. Establishment of public tertiary institutions

(1) The Minister may by statutory instrument, on the recommendation of
Council, establish a public University, a College or any other pubic tertiary
institution.

(2) The notice contemplated in subsection (1) shall determine-

(a) the date of establishment of the institution;
(b) the type and name of the institution; and
(c) the physical location and official address of the institution

(3) The Council shall ensure that within thirty days of the publication of the
statutory instrument in the Gazette, it provisionally register a public tertiary
institution established under subsection (1) by issuing it with an interim letter
of Authority.

(4) A public institution established under this Part shall be a body corporate with
perpetual succession and a common seal and may sue or be sued in its
corporate name and subject to this Act may do all such things as bodies
corporate may lawfully do.
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(6)

(7)

52.

(1)

)

53.

).

The seal of a public tertiary education institution shall be such devise as may
be determined by the Governing Council of the institution and the affixing of
the seal shall be authenticated by the signatures of the head of the institution
or the secretary in the case of a University.

Any document purporting to be a document executed or issued under the seal
of a public tertiary institution authenticated as aforesaid, shall be received in
evidence and shall, unless the contrary is proved, be deemed to be duly
executed.

Notwithstanding subsection (4), a public tertiary education institution may not,
without the concurrence of the Minister, dispose of or alienate in any manner,
any immovable property acquired with the financial assistance of the State or
with institutional funding from Council under Part XVI.
Objects and Functions of a public tertiary education institution
The objects and functions of a public tertiary institution shall be those set out
in the instrument establishing the institution and in the case of existing public
universities, the objects and functions set out in the law establishing such
public universities to the extent that such law remains in force.

In addition to any functions that may be set out under subsection (1), the
functions of a public tertiary education institution shall include w

(a) the provision of tertiary education and training;
(b) promotion of research and innovation;
(c) advancement of lifelong learning;

(d) contributing to human resource development to meet the demand of
the economy of the country;

(e) contributing to the advancement of the intellectual and human
resource of the national and international community;

(f) giving opportunity of acquiring education to all persons including
persons with disabilities wishing to do so regardless of race, political
opinion, colour, creed, or sex; and

(9) the provision of accessible physical facilities to the users of the public
institutions.

Powers of a public tertiary education institution

Every public tertiary institution shall have the power to do all things necessary
or expedient for exercising or discharging its functions subject to this Act.
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(2). Without prejudice to subsection (1), every public tertiary education institution
shall have the power to-

(a) provide programmes and courses of study, conduct examinations and
other methods of assessment, and award certificates, diplomas, degrees
and other qualifications which it is competent and authorized by Council
to award;

(b) establish relationships and collaborate with other persons or bodies or
other institutions of learning, tertiary education, training or research within
or outside Botswana, upon such terms as may be provided in the
institutional statute;

(c) establish or participate in the establishment of education, training,
research or other co-operations as may be necessary in the discharge of
its functions;

(d) collaborate with business, professional, cultural, social or other interests
within or outside Botswana as may be necessary in the discharge of its
functions;

(e) collaborate with alumni and associations of alumni and graduates of the
Institution;

(f) receive and accept donations on such terms as shall not be inconsistent
with this Act and the functions of the public tertiary education institution;

(g) maintain, manage, administer and invest funds in a manner not
inconsistent with this Act and the functions of the public tertiary education
institution; and

(h) subject to this Act acquire and hold movable or immovable property, sell,
lease, mortgage or otherwise alienate or dispose of the property, and enter
into other transactions;

(3). Where a public tertiary education institution has resolved that it is necessary or
expedient to acquire property under subsection (2) (h), the property may be
treated as being required for public purposes and the Acquisition of Property
Act shall apply with the necessary modifications to allow for the vesting of the
property in the public tertiary education institution concerned, and for the cost
to be defrayed by the public tertiary education Institution.

54. Ministerial declaration of existing institutions as public tertiary education
institution

(1) The Minister may, on the recommendation and advice of Council and by notice

in the Gazette declare any institution providing tertiary education including any
public tertiary institution as-
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(a) a university or college; or institute; or
(b) a subdivision, department or any part of a university or college or
institute as the case may be.

(2) The notice contemplated in subsection (1) shall determine—

(@) the date on which the education institution becomes a public
university, or a college or institute or a subdivision of a university or
college or institute as the case may be.

(b) the name of the university or college; or institute and

(c) the physical location and the official address of the university or
college or institute.

(3)  The Minister may act under subsection (1) only—
(@) after consulting—

(i) the governing body of the education institution, if it is a public
institution;

(i) the council of the existing education institution, if the education
institution is to be declared a subdivision of such existing education
institution; or

(iii) the responsible Minister or authority if the education institution
is administered, controlled or funded by an organ of state other than
the Ministry responsible for education and skills development; and

(b) after having—
() published a notice in one or more daily newspapers circulating in
the area in which the education institution is situated, containing

the reasons for the declaration referred to in subsection (1); ,

(i) given any interested person an opportunity to make
representations; and

(iif) considered such representations;

(© if it is a private institution, with the concurrence of the owner of the
education institution and the minister responsible for finance.

(4) Nothing contained in this Act or any other law may be regarded as obliging
the Minister to declare an education institution to be a public education
institution in terms of this section.

(5) An education institution may only be declared a public education institution

after the employer has complied with its obligations in terms of the
applicable labour law.
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55.

(1)

)

3)

(4)

56.

(1)

(2)

Consequences of declaration as public tertiary education institution
From the date determined in terms of section 54(2) i

(@) the education institution is deemed to be a public tertiary education
institution established under this Act or a subdivision of such public
tertiary education institution, as the case may be;

(b) the assets, liabilities, rights and obligations of the education
institution devolve upon the public tertiary education institution; and

(c) any agreement lawfully entered into by or on behalf of the education
institution is deemed to have been concluded by the public tertiary
education institution.

Immovable property devolving upon the public tertiary education institution
in terms of subsection (1)(b) must, subject to the concurrence of the minister
responsible for finance, be transferred to such institution without payment of
transfer duty, stamp duty or other money or costs, but subject to any existing
right, encumbrance, duty or trust on or over that property.

The declaration of an education institution as a public tertiary education
institution under section 54(1) does not affect anything lawfully done by the
education institution prior to the declaration.

All funds which, immediately prior to the date determined in terms of section
54(2) were vested in the education institution by virtue of a trust, donation or
bequest must be applied by the public tertiary education institution in
accordance with the trust, donation or bequest, as the case may be.

Merger of public tertiary education institutions
Subject to subsection (2), the Minister may, after consulting Council and by
notice in the Gazette, merge two or more public tertiary education
institutions into a single public tertiary education institution.

The Minister must—

@) give written notice of the intention to merge the public tertiary
education institutions concerned;

(b) publish a notice giving the reasons for the proposed merger in at
least one national and one regional newspaper, if any, circulating in
the area in which the public tertiary education institutions concerned
are situated;

(c) give the governing councils of the public tertiary education
institutions concerned and any other interested persons an
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(4)

57.

(1)

(2)

3)

58.

opportunity to make representations within at least ninety (90) days
of the date of the notice referred to in paragraph (b);

(d)  consider such representations; and

(e) be satisfied that the employers at the public tertiary education

institutions concerned have complied with their obligations in terms
of the applicable labour law.

(3) The single public tertiary education institution contemplated in subsection (1)
is deemed to be a public tertiary education institution established under this
Act.

Sections 55 with the changes required by the context, applies to a merger
referred to in subsection (1).

Merger of subdivisions of public tertiary education institutions

The Minister may, after consulting Council and by notice in the Gazette,
merge a subdivision of a public tertiary education institution with another
public tertiary education institution.

The assets, liabilities, rights and obligations of the subdivision concerned
devolve upon the public tertiary education institution with which the
subdivision has merged in a manner agreed by the governing councils of the
public tertiary education institutions concerned or failing such agreement, in
a manner determined by the Minister after consulting such councils.

Section 55 with the changes required by the context; applies to a merger
referred to in subsection (1).

Co-operation and coordination between public tertiary education

institutions

(1)

(2)

(3)

59.

Public tertiary education institutions may co-operate and/ or coordinate their
activities with each other in any manner to achieve the optimal utilization of
resources and the performance of their functions.

Public tertiary education institutions may establish regional or national
structures to assist and facilitate the co-operation and coordination
contemplated in subsection (1).

Council may provide financial incentives to such structures and to public
tertiary education institutions participating in such structures to achieve the
aims of such cooperation and / coordination.

Affiliation of a public tertiary education institution to a public university
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(1) A public tertiary education institution, not being a university, may for the
purpose of promoting its academic programmes, affiliate with a public
university if w

(a) the institutional standards governing the performance, operations and
conduct of the institution are acceptable to the public university to which it
seeks affiliation.

(b) its institutional standards conform to the standards set by the Council;

(2)  An public tertiary education institution affiliated to the University shall remain
a public tertiary education institution under this Act and as such, for all intents
and purposes shall -

(a) retain its status, administration and organizational structure as they were
before affiliation; and

(b) be independent of the university to which it is affiliated and only depend
on the university to the extent agreed upon; in conformity with this Act,
regulations made there under and statutes made and guidelines issued
by the university relating to institutions affiliated to it.

3) A public tertiary institution affiliated to a university shall, as may be agreed in
relation to awards, conduct courses leading to awards of certificates,
diplomas or degrees of that university under standards provided under this
Act and statutes made and guidelines issued by the public university and
shall in connection with the relevant awards, jointly conduct examinations
leading to those awards.

60. Registration and Accreditation of Public Tertiary Institutions by Council
Subject to section 51(3), the provisions of Part XVIII relating to registration and
accreditation of private tertiary institutions shall apply with the necessary
modifications, to public tertiary education Institutions.

61. De-establishment of public tertiary education institutions

Q) The Minister may, after consulting Council and by notice in the Gazette, de-
establish a public tertiary education institution.

(2) If a public tertiary education institution is de-established under this section,
all assets and liabilities of such public tertiary education institution must after
the de-establishment be dealt with according to law by the Minister and any
assets remaining after payment of all liabilities vest in the State.

Part Xlll — Governance of public tertiary education institutions other than
universities (ss 62-66)
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62.

(1)

(2)

(3)
(4)

()

Governing Council

There shall be established for each public tertiary education institution other
than a public university, a Governing Council which shall be a body
corporate with perpetual succession and a common seal and may sue or be
sued in its name.

The Governing Council shall consists of the following persons appointed by
the Minister v

(a) a Chairperson appointed by the Minister amongst the three names
forwarded to her/him by the Council;

(b) one person representing a public university to which the institution is
affiliated if such institution is affiliated to any public university and in the
event the institution is not affiliated, one person representing public
universities chosen by Minister from any public university;

(c) two persons having, in the opinion of the Minister, made personal
contributions to the development of the sector relevant to tertiary
education provided by the tertiary institution.

(d) a representative of the District, Town or City Council in which the tertiary
institution is situated,;

(e) the Principal and Deputy Principal of the Tertiary Education Institution;
() arepresentative of the Ministry responsible for tertiary education;

(g) a representative of the Ministry responsible for the field of study under
taken by the tertiary education institution;

(h) two representatives of the academic staff of the institution;
() arepresentative of the non-teaching staff of the tertiary institution; and

() one (1) representative of the students.

The principal shall be the Secretary to the Governing Council.

A member of the Governing Council other than the Principal and Deputy
Principal shall hold office for a period of three years if he or she still
represents the relevant sector for which he or she was appointed and shall
be eligible for re-appointment.

A member of the Governing Council may be paid such allowances as may
be determined by the Minister.
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(6)

63.

The provisions of section 76 dealing with eligibility for appointment,
disqualification and resignation from membership of the Governing Council
of a public university shall apply to membership of the Governing Council of
a public tertiary education institution other than a university with the
necessary changes required by context.

Functions and powers of the Governing Council

(1) The Governing Council shall-

(a) be the governing body of the public tertiary institution other than a university

subject to this Act and institutional statutes and shall be in charge of the
general management of the affairs of the institution and exercise general
control of the property of the institution.

(b) perform such other functions as the Minister may prescribe on the advice of

Council.

(2) The Governing Council may acquire and hold movable or immovable property

as may be necessary for carrying into effect the provisions of this Act and may
sell, lease, mortgage or dispose of any such property.

(3) The Governing Council shall meet at least once every quarter for the
discharge of its functions.

(4) The Chairperson shall preside at all meetings of the Governing Council and
in the absence of the chairperson, the members present shall elect one of
their number to preside.

(5) Subject to the provisions of this section, the Governing Council shall
regulate its own procedure.

64 Academic Board

(1) There shall be an Academic Board for each public tertiary institution which shall

consist

of w

(2)

3)

(a) the Principal, who shall be the chairperson;

(b) the Deputy Principal who shall be the vice chairperson;
(c) the heads of departments;

(d) at least two members elected by the academic staff; and
(e) such other members as the Academic Board may decide.

The Principal shall designate a senior officer of the institution to be the
secretary of the Academic Board, who shall not vote on any matter at any
meeting of the Academic Board.

The Academic Board shall, subject to the provisions of this Act have the
following powers and duties v
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(4)

()

(6)

(7)

65.

(1)

(2)

(a) to satisfy itself regarding the content and academic standard of any
course of study in respect of any award of the tertiary institution and report
to the Governing Council;

(b) to initiate proposals relating to the conduct of the institution generally,
and to discuss any matter relating to the institution and to make submission
to the Governing Council;

(c) to propose regulations to be made by the Governing Council regarding
the eligibility of persons for admission to any course of study provided by or
under the supervision of the institution;

(d) to propose regulations to be made by the Governing Council regarding
the standard of proficiency to be gained in each examination for any award;

(e) to decide which persons have reached the standard of proficiency
referred to in paragraph (d) and fit for any award,;

(f) to initiate, prepare, evaluate and submit academic programmes for the
institution; and shall advise the Governing Council with respect to
compliance with the institutional standards prescribed by Council under Part
XIX.

Unless the Academic Board otherwise determines and subject to the
provisions of this Act, meetings of the Academic Board shall be held at least
once in three months at such place and time as the chairperson of the
Academic Board may appoint.

The Chairperson of the Academic Board may at any time call a meeting of
the Academic Board and shall call a meeting within ten days of receipt of a
requisition for that purpose addressed to him or her and signed by half of all
the members of the Academic Board.

Every question before the Academic Board shall be decided by a simple
majority of the members present and in case of an equality of votes the
person presiding shall have a casting vote.

Subject to this Act the Academic Board may regulate its own procedure.

Committees of the Governing Council

The Governing Council may appoint such committees for the efficient
functioning of the Governing Council as it may deem necessary. ,

The Governing Council may delegate any of its functions or powers to any
committee and / or person.
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(3) The Governing Council shall prescribe the powers, duties and procedure and
other terms and conditions of service of the committees appointed under this

section.
66. Institutional Statutes
(1) The Governing Council of a public tertiary institution other than a university may
make statutes not inconsistent with this Act or such directions as may have been

issued by the Minister, for the better carrying out of its functions and, without
prejudice to the generality of the foregoing, may provide for v

(&) the description of degrees, diplomas, certificates and other awards of
the institution;

(b) requirements for the awards certificate, diplomas, degrees and other
awards;

(c) the conduct of examinations;

(d) procedure for appointment of staff, the terms and conditions of service
including discipline, salary and retirement benefits of members of all
categories of staff;

(e) membership, functions and privileges of committees and boards
established under this Act or by the Governing Council;

(f) the academic organisation of the institution including admission to the
Institution, courses of study, duration and number of academic terms;

and

(g) conditions for attachments by students and or apprentices as may be
applicable

(2) The institutional statute made pursuant to this section shall take effect only after
such statutes and or amendments thereto have been approved by the Minister
after consultation with Council.

Part XIV — Institutional Governance of Public Universities (ss 67-84)

67. Chancellor
Q) Every public university shall have a Chancellor as its titular head.
(2) The Chancellor shall be appointed by the President of Botswana.

3) The Chancellor shall hold office for five years and shall be eligible for
reappointment for one more term of five years.
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(4)

(5)

(6)

68.

69

(1)

(2)

(3)

(4)

(5)

70.

The Chancellor shall be the public university’s titular head, ambassador,
promoting goodwill and mobilising resources for the University.

The Chancellor shall preside over ceremonial assemblies of the public
university, confer awards of the public university and, perform and exercise
other functions and powers as described in this Act and in the statutes.

In the absence of the Chancellor, the Chairperson of the Governing Council
shall act as Chancellor.

Other officers or structures
Every public university shall, in addition to the office of Chancellor establish
the following structures or offices:

(a) Chairperson of the University Governing Council;

(b) Vice-Chancellor;

(c) University Governing Council;

(d) Senate; and

(e) Deputy Vice-Chancellors.

Vice-Chancellor

The Vice-Chancellor shall be appointed by the Minister after consulting the
public university’s Governing Council and the Senate.

The Vice-Chancellor shall be the chief executive officer of the public
university with overall responsibility for academic and administrative
leadership as well as chief disciplinary officer of the university, subject to
directions of policy that the university Governing Council may give from time
to time.

The public university Governing Council shall, in consultation with the
Senate, appoint Deputy Vice-Chancellors in accordance with its statutes.

When the post of Vice-Chancellor is vacant, or when the Vice-Chancellor is
absent, or for any reason unable to perform the functions of Vice-Chancellor,
the public university Governing Council shall appoint, in accordance with its
statutes, one of the Deputy Vice-Chancellors, or if no Deputy Vice-
Chancellor is available, any other suitable member of the University staff, to
act as Vice-Chancellor.

The Vice-Chancellor and the Deputy Vice-Chancellors shall together
constitute an executive management team to provide executive leadership
to the university.

Establishment of public university Governing Council
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(1)

(2)

3)

(4)

71.

(1)

There shall be established the public university Governing Council which
shall consist of the following members—

(@) twelve people appointed by the Minister, five of whom shall be
appointed by the Minister at his or her discretion and seven on the
recommendation of the HRDC;

(b) seven representatives of civil society and the private sector,
appointed by the Minister on the recommendation of the public
university Governing Council in accordance with the procedure and
criteria specified in the statutes;

(c) two people who are not resident in Botswana appointed by the
public university Governing Council by reason of their special
knowledge and competence in tertiary education in general and
university education in particular;

(d) one graduate of the university and its antecedents who is not a
member of staff of the University elected by the Alumni Association
of the University;

(e) the Vice-Chancellor and Deputy Vice-Chancellors;

M two members of Senate elected by Senate, one of whom shall be a
professor and the other a Dean of Faculty or equivalent;

(9) one member of the academic staff who is not on Senate, elected by
members of academic staff;

(h) two members of the support staff elected by the support staff, one of
whom shall be a senior member of staff; and

(i) one student elected by the student body of the University.

The procedure for election of members under paragraphs (d), (f), (g), (h) and
(i) of subsection (1) shall be prescribed in the statutes.

A member shall be responsible to the Governing Council and not to the
entity that appointed or elected the member and shall have a duty to act in
good faith, avoid conflict of interest and, to exercise skill and judgment in the
interest of the University.

A member shall have collective responsibility for the decisions of the public
university’s Governing Council.

Chairperson of the public university Governing Council

The Minister shall appoint the chairperson of the public university Governing
Council on the recommendation of the HRDC and, members shall elect the
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(2)

®3)

72.

(1)

(2)

Vice-Chairperson from amongst those members that are not employees or
students of the University.

The Chairperson of the public university Governing Council shall—
(@) provide leadership to the public university Governing Council;
(b) conduct meetings of the public university Governing Council;

(c) act as the representative and spokesperson of the public university
Governing Council; and

(d) subject to restrictions and directions of the public university Governing
Council, act for and make decisions on behalf of the public university
Governing Council where it is not feasible or practicable to convene a
meeting of the public university Governing Council for that purpose.

The Vice-Chairperson of the public university Governing Council shall act as
chairperson in the absence of the chairperson.

Functions of the public university Governing Council

Subject to the provisions of this Act in relation to the powers and functions of
the HRDC with respect to public tertiary institutions including universities,
the public university Governing Council shall be the governing body with
ultimate responsibility for ensuring the performance of the public university
of its functions in accordance with the powers conferred by this Act.

Without prejudice to subsection (1), the public university Governing Council
shall-

(@) set the strategic directions of the public university by overseeing the
development and adoption of the mission and strategic plans of the
university;

(b) approve major policies, capital plans, and the annual plan and budget
report;

(c) monitor and review the overall performance of the public university in
relation to plans, policies, values, academic standards, financial
management and buildings and estates management;

(d) approve the annual report and annual statement of accounts of the
public university;

(e) ensure the strategic leadership of the public university;

(H enhance the engagement between the public university and the
community;
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73.

(1)

(2)

shall-

(3)

(4)

(5)

(6)

(g) approve the institutional plan of the public university;
(h) maintain, through senate, high levels of academic standards; and
(i) ensure and promote a harmonious relationship between the public

university, the HRDC, the ministry responsible for education and skills
development and other stakeholders.

Powers of the public university Governing Council

Subject to the provisions of this Act in relation to the powers and functions of
the HRDC over public tertiary institutions, the public university Governing
Council shall have the power to do or provide for any act or thing which it
considers necessary or expedient for the performance or exercise of its
powers and functions under this Act.

Without prejudice to subsection (1), the Public University Governing Council

(@) determine persons who are authorised to sign contracts, cheques
and other documents on behalf of the University, and otherwise
regulate procedure in relation to transactions entered into by the
Public University;

(b) provide for the safe custody and proper use of the seal of the public
university; and

(c) approve terms and conditions of service for employees of the public
university.

The public university Governing Council may, where it deems it necessary or
desirable, prohibit the admission of any person as a student of the public
university.

The public university Governing Council shall exercise the powers under
subsection (3) notwithstanding the disciplinary powers conferred on the
Vice-Chancellor by section 69(2).

Without prejudice to the powers conferred on any other person or public
officer under any other law, the Governing Council shall have the power,
after consultation with the Minister, the HRDC and the Senate, to declare the
University closed for purposes of offering some or all academic programmes
and courses and, whenever possible, indicate the period during which the
public university shall remain closed.

Notwithstanding subsection (5), where there is an emergency, the
chairperson of the public university’s Governing Council shall have the
power to act on behalf of the Governing Council and order the university
closed.
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74.

(1)

(2)

®3)

75.

(1)

)

(3)

76.

(1)
(@)

Accounts and annual report

The public university Governing Council shall cause-

(a) the accounts of the University to be drawn up, audited and
published annually and at such times and in such manner as the
Minister may direct.

(b), within six months after the end of each academic year, a
report of the activities of the University to be drawn up and made
available to the public.

The public university Governing Council shall, within thirty days of receiving
a copy of the audited accounts and the report give such copy and report to
the Minister and the HRDC.

The Minister shall, within thirty days of receiving the report and a copy of the
audited accounts, lay such report and accounts before the National
Assembly.

Tenure of office for the public university Governing Council member

The chairperson and vice-chairperson of the public university Governing
Council shall hold office for a period of three years and shall be eligible for
re-election for one more term.

All appointed or elected members, other than the member elected by the
student body of the University, shall hold office for a period not exceeding
three years and, shall be eligible for reappointment or re-election for one
more term at the end of the first period.

The member elected by the student body shall hold office for a period not
exceeding one year and shall be eligible for re-election for one more term.

Disqualification, removal and resignation of the public university
Governing Council Member

A person shall not be appointed or elected a public university Governing
Council member or be qualified to continue to hold office, who has—

in terms of a law in force in any country—

() been adjudged or otherwise declared bankrupt and has not been
discharged, or

(i) made an assignment, arrangement or composition with his or her
creditors, which has not been rescinded or set aside,
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(b)

(2)

®3)

(4)

within a period of 10 years immediately preceding the date of his or her
appointment, been convicted—

() of a criminal offence (save for a minor traffic offence) in any country; or

(ii) of a criminal offence for which he or she has not received a free pardon
and notwithstanding that the sentence has been suspended, which, if
committed in Botswana, the penalty for which would be at least six months
imprisonment without the option of a fine.

The public university Governing Council may remove a member from office
after consultation with the appointing authority if the member—

(@) is absent without reasonable cause from three consecutive meetings
of the public university Governing Council of which the member has
had notice;

(b) is inefficient;

(c) has been found to be physically or mentally incapable of performing
his or her duties efficiently; or

(d) contravenes this Act, public university statutes, or other instruments

stipulating the duties and responsibilities of members, or otherwise
misconducts himself or herself to the detriment of the objectives of
the Governing Council or the public university.

A member may resign from office by giving thirty days notice in writing to the
person or officer designated in the statutes as the secretary to the public
university Governing Council.

The office of a member shall become vacant after—

(@) a period of thirty days from the date the member is convicted of an
offence referred to under subsection (1) (b), where the member does
not appeal;

(b) a period of thirty days from the date a ruling against the member is

made on an appeal made in respect of a conviction against the
member under subsection (1) (b), where the member appeals;

(© a period of thirty days has elapsed from the date the member gave
notice in writing of his or her intention to resign in accordance with
subsection (3);

(d) a period of thirty days has elapsed from the date the member is
given notice in writing by the Governing Council to vacate office; or

(e) a member is summarily required by the University Governing
Council to vacate office on the grounds referred to in subsection (2)

(d).
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(5)

17.

(1)

(2)

(3)

(4)

()

(6)

(7)

(8)

78

(1)

(2)

Where the office of a member becomes vacant before the expiry of the
member’s term of office, the secretary shall initiate the process of appointing
or electing a replacement who shall hold office for a full term.

Meetings of public university Governing Council

Subject to this Act and the statutes, a public university Governing Council
shall regulate its own proceedings.

The public university Council shall meet at least three times in an academic

year.

The chairperson may, upon giving a written notice of not less than 14 days,
and upon a written request of not less than one half of the members, call a
meeting.

The chairperson may, where the urgency of the matter does not permit
giving notice as required in subsection (3), call a special meeting of the
Governing Council, giving a shorter notice.

The chairperson shall preside at any meeting of the public University
Governing Council, but in the absence of the chairperson the vice-
chairperson shall preside, and in the absence of both the chairperson and
vice-chairperson, the members present shall elect one of them, not being an
employee or student of the public university, to preside at that meeting.

The quorum at any meeting of the public university Governing Council shall
be one half of the members.

A decision of the public university Governing Council on any question shall
be taken by the majority of the members present and voting at that meeting,
and in the event of an equality of votes, the person presiding shall have a
casting vote in addition to that person’s deliberative vote.

The public university Governing Council may invite any person whose
presence it considers necessary; to attend and to participate in the
deliberations of the Governing Council, but such person shall have no vote.

Disclosure of interest

A member who has a direct or an indirect interest in any matter to be
considered by the public university Governing Council or a committee of the
public university Governing Council shall, as soon as practicable after the
commencement of the meeting, disclose the interest and shall not, unless
the Governing Council otherwise directs, take part in any consideration or
discussion of, or vote on, any question relating to the matter.

A disclosure of interest made under this section shall be recorded in the
minutes of the meeting at which it is made.
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(3) Where a member fails to disclose his or her interest in accordance with
subsection (1) and a decision by the committee is made which benefits such
member directly or indirectly, such decision shall be null and void.

4) A member who contravenes the provisions of subsection (1) shall be guilty
of an offence and liable to a fine not exceeding P6, 000, or to imprisonment
for a term not exceeding 12 months, or to both.

79 Confidentiality

(2) Every member and any person co-opted to a committee shall observe and
preserve the confidentiality of all matters coming before a committee, and
such confidentiality shall subsist even after the termination of his or her term
of office or his or her co-option.

(2) A person to whom confidential information is revealed through working with
a committee shall not disclose that information to any other person unless
he or she is required to do so in terms of any written law or for purposes of
any judicial proceedings.

(3) A member or an expert engaged to render services that may include access
to confidential information shall not, for a period of two years after leaving
office or rendering such expert service, use to their personal advantage
information acquired by him or her by virtue of being associated with a
committee or Governing Council.

(4) Any person who contravenes the provisions of this section shall be guilty of
an offence and liable to a fine not exceeding P6, 000, or to imprisonment for
a term not exceeding 12 months, or to both, and for a second or subsequent
offence to a fine not exceeding P10, 000, or to imprisonment for a term not
exceeding two years, or to both.

80. Public University Governing Council é6s ot
Q) The public university Governing Council may from time to time establish
other committees of a special or general nature, consisting of its members or

other suitably qualified persons, as it may deem fit.

(2) The public university Governing Council may delegate any of its functions
under this Act to a committee established in terms of subsection (2).

3) The provisions of sections 78 and 79 shall, with necessary modifications,
apply to a member of a committee.

81. Remuneration and allowances

A member of the public university Governing Council may be paid remuneration and
allowances, if any, as Government may from time to time determine.
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82

(1)

(2)

®3)

(4)

83.

84.

(1)

Senate

There shall be a senate for every public university which, subject to the
provisions of this Act in relation to the powers and functions of the HRDC
over tertiary institutions (including universities) shall have overall
responsibility for the—

(a) academic policies and academic plans;
(b) academic development strategy; and
(c) research and community service functions of the public university.

The Senate shall consist of the Vice-Chancellor and such other members as
shall be specified in the statutes.

Subject to the provisions of this Act relating to the powers and functions of
the HRDC over tertiary institutions, the Senate shall—

(@) have control and direction of teaching, research, assessment,
conferment of degrees and granting of other awards of the public university;

(b) be responsible for the integration of academic, financial and physical
plans through the annual planning and budget report;

(c) be responsible for articulating the objectives, goals, mission and strategic
direction of the University for approval by the public university Governing
Council;

(d) be responsive to requests of the public university Governing Council and
regularly monitor its own performance; and

(e) establish committees of the Senate and regulate their membership as it
sees fit.

The Senate shall have such other functions and powers as shall from time to
time be specified in the statutes.

Indemnity

No matter or thing done or omitted to be done by a member of a public university
Governing Council or a member of a committee shall, if the matter or thing is
done or omitted to be done bona fide in the course of operations of the public
university Governing Council or a committee, render a member or a member of a
committee personally liable for an action, claim or demand.

Statutes

The public university Governing Council may make statutes not inconsistent
with this Act for the better carrying out of its functions.
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(2)

(@)

Without prejudice to the generality of subsection (1), statutes made under
this section may provide for v

the description of the degrees, diplomas, certificates and other awards of the
public university;

(b) requirements for the awards of degrees, diplomas, certificates and other
awards;

(c) the description and requirements for award of honorary degrees;

(d) the conduct of examinations;

(e) university fees;

(f) procedure for appointment of staff, the terms and conditions of service

(9)

including discipline, salary and retirement benefits of members of all
categories of staff;

membership, functions and privileges of committees and boards established
under this Act or by the public university Governing Council;

(h) The academic organisation of the public university including admission to the

University, courses of study, duration and number of academic terms;

(i) The grant of scholarship, bursaries and other grants, if any, and their

revocation; and

() Anything that is required to be prescribed under this Act or which needs to be

provided for.

Part XV — Independent Assessor(s) in respect to public tertiary education
institutions (ss 85-89)

85.

(1)

(2)

Appointment of independent assessor

The Minister may, where conditions specified in section 86 exist and after
consultation with Council and where practical the governing council of the
public tertiary institution concerned, appoint one or more independent
assessors who is or are independent in relation to the public tertiary
education institution or institutions concerned, to conduct an investigation at
the public tertiary education institution or institutions.

The governing council of the public tertiary education institution and any
person affected by the investigation must assist and co-operate with the
independent assessor(s) in the performance of his or her functions in terms
of this section.
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86. Cases where independent assessor may be appointed

An independent assessor or assessors may be appointed under section 85
if—
@) the governing council of a public tertiary education institution
requests the appointment; or
(b) circumstances arise at a public tertiary education institution that—

() involve financial or other maladministration of a serious nature; or
(i) seriously undermine the effective functioning of the public tertiary
education institution; or

(c) the governing council of the public tertiary education institution has
failed to resolve such circumstances; and

(d) the appointment is in the interests of tertiary education in the
country. .
87 Independent assessor may be appointed for two or more public

tertiary education Institutions

The Minister may appoint an independent assessor or assessors under
section 85 to conduct an investigation at two or more public tertiary
education institutions.

88. Functions of an independent assessor

(1) An independent assessor(s) appointed under section 85 must, within 30
days and on the terms of reference specified by the Minister—
(a) conduct an investigation at the public tertiary education institution (s)
concerned,

(b) report in writing to the Minister on the findings of his or her investigation;
and

(c) suggest appropriate measures.

(2) The Minister must as soon as practicable provide a copy of the report
referred to in subsection (1) to the governing council of the concerned public
tertiary institution and to the HRDC.

89. Remuneration and allowances
The Minister, with the concurrence of the minister responsible for finance,

may determine the remuneration and allowances to be paid to an
independent assessor(s).
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Part XVI — Funding of public tertiary education institutions (ss 90-109)

90.

(1)

(2)

3)

(4)

91.

).

Funds of a tertiary institution
The funds of a public tertiary education institution shall include v

(@) funds allocated to the public tertiary education institution by Council in
terms of this Part;

(b) subject to this Act, revenue from time to time accruing to the institution
from the Government by way of subvention; grant-in-aid, endowment or
otherwise;

(c) fees charged by and payable to the institution by the students and other
users of its services;

(d) any other amounts due to or recoverable by the institution;

(e) donations and legacies accruing to the institution for the special purpose
of the institution;

(f) income raised by way of investments;

(g) money received for services rendered to any institution or person;

(h) money received from students and employees of institution for services
rendered by the institution including but not limited to accommodation or
other services;

(i) money raised by way of loans; and

() other receipts from whatever lawful source.

Donations of money to be applied to any purpose shall be placed to the credit

of a special reserve account approved by the Governing Council of the public

tertiary education institution until such time as they may be expended in

fulfillment for that purpose.

All sums of money received by an institution shall be paid into a bank account
on the credit of the institution as may be approved by its governing body.

An institution may invest any of its moneys which are not immediately
required for the operations of the Institution.

Minister determines policy on funding and designs funding models
The Minister shall, from time to time, on the advice of Council determine

policy and the design of the funding models Council shall use to fund public
tertiary education institutions.
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(2) Without limiting the generality of subsection (1), in making a determination
under that subsection, the Minister shall identify the general form and
essential components of each funding model and identify different
categories or types of funding where appropriate.

(3) Inmaking a determination under subsection (1), the Minister
may—

(a) specify the amount of money, or the proportion of an amount of money,
available under any particular funding model,

(b) provide for funding to different groups of public institutions or types of
institutions;

(c) provide for different versions of, or modifications to, a funding model when
applying it to different groups of institutions or types of institutions.

(d) specify conditions that Council must attach to funding that is provided under
any funding model including, without limitation, conditions setting limits on the
fees that an institution may charge domestic students; and

(e) provide for funding that targets particular groups of students.

92 Provision of funds to be allocated to public tertiary institutions
The Government shall, following its budgetary process and after
consultations with the Council, release funds to the Council to be allocated
to public tertiary institutions by the Council in terms of this Part.

93. Funding models consistent with quality assurance principle
Every funding model must be consistent with the principle that receiving
public funds is dependent on an institution meeting the quality assurance
requirements in this Act and or as developed and implemented by the
Council.

94. Council to implement funding models and policy

Q) It shall be the duty of Council to implement the funding models and policies
developed by the Minster.

(2) For purposes of subsection (1), Council shall develop and publish details on
how it would implement such models or policies as may have been
prescribed by the Minister.

95. Requirements for proposed plans
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Every public tertiary education institution desiring to be funded under this Act
shall be required to prepare and submit a funding plan request to Council in
such a form as Council may prescribe. A proposed plan must—

(a) describe how an institution will give effect to the Government's current

and medium term priorities as described in the education policies,
strategies and in the applicable Human Resource Development Plan.

(b) describe how an institution will address the needs of its stakeholders.

(c) describe an institution's mission and role for the term of the plan; and
set out a description of all—

(d)

(€)

(f)

(i) education programmes run by the institution for which the
institution is seeking funding under this Act and specify the amount
of funding sought in relation to those programmes; and

(i) activities (including, without limitation, programmes and initiatives
that  will be undertaken by the institution in order to build its
capability) for which the institution is seeking funding and specify the
amount of funding sought in relation to those activities;

describe an institution's proposed outcomes (including, without
limitation, in relation to the education programmes and activities
described in paragraph (c) (i) and (ii) in relation to which funding is
sought) and the performance indicators that the institution will use to
measure whether those outcomes have been achieved;

set out a description of all education programmes run by the
institution other than those in relation to which funding is sought; and

set out how the institution would comply with other requirements of
Council in relation to funding specified by Council.

96. Contents of, and processes for submitting, proposed plans

(). The Council must prescribe and give public notice of—

(@)

(b)

(c).

the content of institutions' proposed plans (being the particular
matters that proposed plans must address or include in order to
meet the requirements of this Part);

the kinds of background or supplementary information that the
Council requires an institution to provide in relation to a proposed
plan; and

the timetable and process for the submission of proposed plans to the
Council.
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(2). When prescribing matters under subsection (1), the Council may include—

(€)) standard content, as well as different content applying to different
institutions, groups  of institutions, or types of institution; and

(b) different information, timetables, and processes for different
institutions, groups of institutions, or types of institution.

(3). Notices given under subsection (1) may be—
(a) given at different times; and
(b) amended by the Council.

97. Exemption from requirement to submit proposed plan

(2) The Council may, by notice in the Gazette, exempt an institution, a group of
institutions, or a type of institution that is seeking funding under a funding
model that provides for funding via plans from the requirement to submit a
proposed plan.

(2). The Council may exempt an institution, a group of institutions, or a type of
institution under subsection (1) for a specified period that the Council
considers appropriate.

98. Frequency of submitting proposed plans

An institution that is required to submit a proposed plan must submit a
proposed plan to the Council at such intervals as Council may prescribe.

99.  Submitting combined proposed plan

The Council may permit more than more (1) institution to prepare and submit
a combined proposed plan if the Council considers it appropriate.

100. Preparing and consulting on proposed plans
(1). A proposed plan must be prepared in consultation with—
(a) the stakeholders that the institution considers ought to be consulted; and
(b) any other person or group of persons that the Council stipulates.
(2) An institution must develop the content of its proposed plan in collaboration with

the Council, including collaborating with the Council about ways in which the
institution can implement the matters prescribed by the Council under section 96.

101. Council 6s assessment of proposed pl ans
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(1)

(2)

The Council shall assess whether a proposed plan will receive funding
approval by applying the assessment criteria prescribed by it under section
96.

After applying the assessment criteria, Council may decide to

(@) fund (in whole or in part) all of the education programmes and
activities described in the proposed plan in relation to which funding
is sought; or

(b) reject the proposed plan (in part or in whole) and require the public

tertiary education institution to make specific amendments to the
proposed plan.

(3) Before deciding not to fund some or any, or part of some or any, of the
education programmes or activities described in the proposed plan in relation to
which funding is sought, Council must—notify the institution of its proposed
decision; and

(4)

102.

(1)

(2)

3)

103.

(a) give the institution a reasonable opportunity to be heard.
(b) give its reasons to the affected institution.

In deciding to give funding approval, the Council must—
€) specify the date from which that funding approval has effect; and

(b) determine the amount of funding payable to the institution by applying
the appropriate funding model;

(c) arrange for the payment to the institution of the amount of funding
determined under paragraph (b).

(d) impose such conditions as it deems appropriate.

Council may decline to assess proposed plan
Council may decline to assess a proposed plan under this Part if it is
satisfied on reasonable grounds that the proposed plan does not adequately
satisfy the requirements of this Part including, compliance with matters
prescribed by Council under section 96.
Before making a decision to decline to assess an institution's proposed plan,
Council must discuss with the institution why the proposed plan does not
adequately satisfy the requirements of this Part.

Council must give its reasons to the affected institution if it declines to
assess the institution's proposed plan.

Conditions on receiving funding
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(2) It is a condition of an institution receiving funding under this Part that the
institution will supply to the Council or ministry responsible for tertiary
education, from time to time as required by the Council or ministry and in a
form specified by the Council or ministry, any financial, statistical, or other
information that Council or ministry requires the institution to supply.

(2) Council may give funding approval subject to conditions including but not
limited to conditions that Council considers necessary to ensure that the
specified outcomes in a plan that relate to education programmes and
activities in relation to which funding is being given are being achieved or will
be achieved.

3) Council may at any time (including during a funding period) amend any
condition imposed under subsection (2).

104. Accountability for funds received

(1) A public tertiary institution that receives funding under this Part shall ensure
that—

(a) it keeps records, in a form consistent with that required by Council, for the
period to which the funding relates, that fully and fairly show—

(1 the transactions, assets, liabilities, and funds of the institution that are
or were affected by the funding; and

(i) whether any conditions on which the funding approval was given have
been complied with; and

(b) the records are available for inspection by Council at all reasonable times.

(2)As soon as practicable after the end of any year in which an institution receives
funding but no more than thirty days after the end of the institution’s financial
year, the institution must provide Council with—

(a) a financial report of the institution for that year, including a statement of
financial performance, a statement of financial position, a statement of
movements in equity, a statement of cash flows, and a statement of service
performance that compares the performance of the institution with the
outcomes specified in the institution's plan as measured by the performance
indicators specified in the institution's plan;

(b) any financial reports, or statistical or other information, required by the
Council; and

(c) any information necessary to demonstrate compliance with any condition
attached by Council to the funding.
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(3).The report required under subsection (2) (a) must be prepared in accordance
with generally accepted accounting practice and must be audited by an independent
chartered accountant.

(4) Council may exempt any institution, group of institutions, or types of institution
from complying with one or more of the requirements set out in this section.

105. Expiry of funding approval

(2) Every plan that has funding approval must specify the date on which funding
approval expires (the expiry date), which must be a date determined by
Council.

(2) Funding approval expires on the expiry date, unless funding approval is

earlier revoked under this Part.

(3) Despite subsection (2), if, on the expiry date, an institution is discussing a
proposed plan with Council or the proposed plan is awaiting funding approval
under this Part, the funding approval for the existing plan continues in effect until
the earlier of the following dates:

(a) the date that is 6 months after the expiry date of the existing funding approval;
or

(b) The date that funding approval for the proposed plan comes into effect.
106. Council may suspend or revoke funding

(1)  Council may suspend or revoke some or all funding given under this Part if it
is satisfied on reasonable grounds that—

(a) an institution has not complied, or is not complying, with a condition on which
funding has been given; or

(b) when measured against performance indicators, the institution has not
achieved, or is not achieving, an outcome anticipated in its plan for an
education programme or activity in relation to which funding has been given;
or

(c) the institution has not provided, or is not providing, adequate and timely
information required by the Council or the Ministry under section 103.

(2) Before deciding whether to suspend or revoke some or all funding given under
this Part Council must—

(a) notify the institution of the specific matters of concern; and
(b) give the institution a reasonable opportunity to be heard.

3) Council must give its reasons to an institution if it decides to suspend or
revoke some or all funding given under this Part.
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(4) A suspension must be for a period that Council considers reasonable.
107. Amendment, or replacement, of a plan

(2) An institution may, at any time, ask the Council to approve a significant
amendment to, or the replacement of, a plan.

(2) An institution that proposes to make a significant amendment to, or to replace, a
plan must consult with—

(a) the stakeholders that the institution considers ought to be consulted; and
(b) any other person or group that the Council stipulates.

(3) An institution that proposes a significant amendment to or replacement of, a plan
must prepare the significant amendment or replacement in collaboration with the
Council, including collaborating with the Council about ways in which the
institution can implement the matters prescribed by the Council under section 96.

(4) In this Part, significant amendment means an amendment to a plan that
relates to—

(a) an education programme or an activity in relation to which funding has been
given under this Part; or

(b) any of the performance indicators that an institution uses to measure whether
proposed outcomes for education programmes or activities in relation to
which funding has been provided under this Part are being or have been
achieved.

108. Council may make significant amendment to plan

(2) Council may, at any time, on its own initiative, propose a significant
amendment to an institution's plan if it is satisfied that the significant
amendment is reasonably necessary to ensure accountability for public
funding.

(2) If Council proposes a significant amendment to an institution's plan under
subsection (1) it must prepare it in collaboration with the institution (including
giving the institution a reasonable period to consult the stakeholders it
considers ought to be consulted).

3) After collaborating with the institution on the proposed significant
amendment, Council must, if it decides to proceed with the significant
amendment, determine the content of the significant amendment and give
the institution a reasonable opportunity to make submissions on it.

(4)After considering any submissions made by the institution, the Council may—
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(a) approve the proposed significant amendment (with further amendment if
necessary); or

(b) abandon the proposed significant amendment.
109 Funding other than via plans
(2) If a funding model provides for funding for an institution other than via plans,
the Council may, under this section, fund that institution in accordance with

that funding model.

(2) Nothing in subsection (1) limits the Council's powers to fund institutions in
other ways under a delegated authority or another enactment.

Part XVII- Private Tertiary Education Institutions (including Private Universities)
(ss 110-121)

110 Application to establish and operate a private tertiary education
institution

(1) No person shall establish or operate a private tertiary institution except in
accordance with the provisions of this Act.

(2) A person, proposing to establish and operate a private tertiary institution
shall make an application to the HRDC for an Interim Authority in the form of
a letter to establish and operate a private tertiary institution.

(3)  An application made under subsection (2) shall be accompanied by v

(@) the proposed name, physical location and academic character of
the tertiary institution;

(b) the aim and objectives for which the tertiary institute is to be
established,

(c) the detailed financial base of the proposed tertiary institution;

(d) the form of governance through which the academic and
administrative affairs of the tertiary institutions are to be conducted,;

(e) an outline of the academic or other programmes intended to be
conducted by the tertiary institute;

) the academic facilities including library services and property

equipment proposed for the academic programme and the manner
in which they are to be maintained,;
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(9)

existing or proposed human resources including academic and
senior administrative staff;

(h) existing or proposed physical infrastructure;
(i) financial control and administration;
() the timetable indicating the steps to be taken for three years after
establishment the issue of the interim letter of authority; and
(k)  such other information as Council may require
4) The Council may, on receipt of the application under this section organise a

meeting or series of meetings with the applicant to verify the resources and
information given with the application.

111. Interim authority

(1)  Where the Council is satisfied that-

(@)
(b)
(©)
(d)

the resources required, as may be prescribed, are available or are
likely to be available;

the applicant is following realistic plans to achieve the aims and
objects for which the tertiary institution is to be established;

the tertiary institution when established is likely to attain and
maintain standards set out in Part XIX on a long term basis; and

the establishment of the tertiary institution is in the interest of tertiary
education in Botswana,

it may accept the proposal and issue a letter under seal constituting an interim
authority to operate in the manner specified in sub section (2) until such time as it is
suspended, revoked or it is registered and accredited in accordance with Part XVIII.

(2) A letter constituting interim authority shall authorise the person or institution
named therein to make preparations towards the implementation of the proposal
accepted under subsection (1) and in particular to-

(a) set up a governing body for the tertiary institution intended to be established;

(b) commence or continue the development of physical facilities;

(c) commence or continue assembly of academic and other resources; and

(d) advertise the programmes of instruction expected to be conducted at that
tertiary institution.

(3) For the avoidance of doubt, the letter of interim authority shall not authorize the
holder thereof to admit students unless and until the institution is registered and the
programmes to be offered are duly accredited in terms of Part XVIII

112. Refusal, Suspension or revocation of authority
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(1)

(2)

(3)

(4)

()

The Council may refuse a letter of interim authority if it is satisfied that the
person who or institution that has applied for it is unlikely to procure the
academic, physical and other resources necessary for the establishment of
a viable tertiary institution.

The Council may by notice published in the Gazette suspend or revoke a
letter of interim authority if-

(@) the person or institution named therein has not within two years of
issue made substantial progress in respect of the matters set out in
section 111 or notified the Council of his or its intention not to
proceed with the establishment of a tertiary institution, or is, in any
event, patently incapable of complying with the standards set out in
accordance with Part XIX; or

(b) in the opinion of the Council such fundamental changes have since
occurred that had such changes been in existence at the time of its
deliberations on the application the letter would not have been
issued.

Council for purposes of subsection (2) (a), may rely on the information
contained in reports submitted to Council pursuant to section 113.

Council shall, in all cases of suspension, indicate the steps which the holder
of that letter must take before interim authority can be restored.

Where a letter of interim authority is refused or revoked in accordance with
this section, Council shall not entertain any subsequent application by the
same or substantially similar proposal within two years of that refusal or
revocation unless good cause is shown by the applicant.

113 Report on Evaluation under Interim Authority

(1)

A Private Tertiary Institution issued with an interim authority letter shall

prepare and submit to Council —

(@)

(b)

a report of its activities in each year of operation, provided that Council may
require such reports at shorter intervals; and

a detailed evaluation of its activiies and steps taken towards the
achievement of the objects for which it was established and the national
institutional standards prescribed by Council after two years of its operation.

(2) Council shall discuss all reports submitted under subsection (1) and may make
comments on them or give to the tertiary institution such instructions as it may
deem fit.

114 Institutional Plans for Private Tertiary Education Institutions
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Every private tertiary education institution under this Act shall be required to prepare
and submit an institutional plan request to Council in such a form as Council may
prescribe. A proposed plan must—

115.

().

2).

(a) describe how an institution will give effect to the Government's current

and medium term priorities as described in the education policies,
strategies and in the applicable Human Resource Development Plan.

(b) describe how an institution will address the needs of its stakeholders.

(c) describe an institution's mission and role for the term of the plan; and
set out a description of all—

(d)

(€)

(f)

() education programmes run by the institution for which the
institution is seeking funding under this Act; and

(i) activities (including, without limitation, programmes and initiatives
that  will be undertaken by the institution in order to build its
capability);

describe an institution's proposed outcomes (including, without
limitation, in relation to the education programmes and activities
described in paragraph (c) (i) and (ii)) and the performance
indicators that the institution will use to measure whether those
outcomes have been achieved;

set out a description of all education programmes run by the
institution; and

set out how the institution would comply with other requirements of
Council.

Contents of, and processes for submitting, proposed plans

The Council must prescribe and give due notice of—

(@)

(b)

().

the content of institutions' proposed plans (being the particular
matters that proposed plans must address or include in order to
meet the requirements of this Part);

the kinds of background or supplementary information that the
Council requires an institution to provide in relation to a proposed
plan; and

the timetable and process for the submission of proposed plans to the
Council.

When prescribing matters under subsection (1), the Council may include—
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(€)) standard content, as well as different content applying to different
institutions, groups  of institutions, or types of institution; and

(b) different information, timetables, and processes for different
institutions, groups of institutions, or types of institution.

(3). Notices given under subsection (1) may be—
(a) given at different times; and
(b) amended by the Council.

116. Exemption from requirement to submit proposed plan

(2) The Council may, by notice in the Gazette, exempt an institution, a group of
institutions, or a type of institution from the requirement to submit a
proposed plan.

(2). The Council may exempt an institution, a group of institutions, or a type of
institution under subsection (1) for a specified period that the Council
considers appropriate.

117. Frequency of submitting proposed plans

An institution that is required to submit a proposed plan must submit a
proposed plan to the Council at such intervals as Council may prescribe.

118. Submitting combined proposed plan

The Council may permit more than more (1) institution to prepare and submit
a combined proposed plan if the Council considers it appropriate.

119. Preparing and consulting on proposed plans

(). A proposed plan must be prepared in consultation with—
(a) the stakeholders that the institution considers ought to be consulted; and
(b) any other person or group of persons that the Council stipulates.

(2) An institution must develop the content of its proposed plan in collaboration with
the Council, including collaborating with the Council about ways in which the
institution can implement the matters prescribed by the Council under section 96.

1200 Council 6s assessment of proposed pl

() The Council shall assess whether a proposed plan will receive approval by
applying the assessment criteria prescribed by it under section 96.
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(2)

After applying the assessment criteria, Council may decide to

€) approve (in whole or in part) all of the education programmes and
activities described in the proposed plan or

(b) reject the proposed plan (in part or in whole) and require the private
tertiary education institution to make specific amendments to the
proposed plan.

(3) Before deciding not to approve some or any, or part of some or any, of the
education programmes or activities described in the proposed plan in Council
must—mnotify the institution of its proposed decision; and

(4)

121.

(1)

)

®3)

(a) give the institution a reasonable opportunity to be heard.
(b) give its reasons to the affected institution.
In deciding to give approval, the Council must—

@) specify the date from which that approval has effect; and
(b) impose such conditions as it deems appropriate.

Council may decline to assess proposed plan

Council may decline to assess a proposed plan under this Part if it is
satisfied on reasonable grounds that the proposed plan does not adequately
satisfy the requirements of this Part including, compliance with matters
prescribed by Council under section 96.

Before making a decision to decline to assess an institution's proposed plan,
Council must discuss with the institution why the proposed plan does not
adequately satisfy the requirements of this Part.

Council must give its reasons to the affected institution if it declines to
assess the institution's proposed plan.

Part XVIII — Registration and Accreditation of tertiary institutions (ss 122-127)

122.

(1)

(2).

Application for registration and accreditation

Any tertiary institution being a holder of a valid letter of interim authority
granted under Part XVII may apply to Council for registration and
accreditation in a form and manner prescribed by Council.

An application for application for registration and accreditation shall, in

addition to any other details the Council may in each case specify, be
accompanied by v
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(a) all information required for application for an interim letter of authority
under Part XVII;

(b) a list and academic qualifications of the academic or other staff and senior
administrative staff on or to be on full-time employment of the tertiary
institution;

(c) a list of the total number of students that would be enrolled in each
programme of instruction being offered at the tertiary institution;

(d) library facilities, including the size, quality and equipment provided in each
programme of instruction;

(e) a statement of the financial resources available for the exclusive use of
the tertiary institution, certified by a qualified accountant;

(f) an inventory of the physical facilities, including land, available for the
exclusive use of the tertiary institution; and

(g) the names of the proprietors of the tertiary institution.
123. Quality Assurance Committee Deliberation
(1) The Council shall, before considering an application submitted in

accordance with section 114, ensure that the Quality assurance Committee
appointed in terms of section 11 has had an opportunity to consider the

application.

(2) The Quality Assurance Committee shall submit a factual and evaluation
report to the Council within six months of the date of receiving the
application.

124. Deliberations of Council

(2) As soon as the report of the Quality Assurance Committee is received, the
Council shall consider all documentation relevant to the application and shall
indicate what revisions or amendments, if any, the tertiary institution
concerned should be required to make before the merits thereof are
assessed.

(2) Where after a full deliberation on the merits of each application, Council is
satisfied that-

(@) the information submitted in accordance with section 114(2) forms a
sound basis for the academic and administrative organisation of the
tertiary institution; and

(b) the tertiary institution has effectively organized adequate human,
physical, financial and other resources into an educational or training
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3)

(4)

()

programme comparable to that of similar institutions authorised to
operate in Botswana, it shall register and accredit the tertiary
institution the subject of the application.

Where Council is not satisfied in the manner specified in sub section (2), it
shall refuse to register and accredit the tertiary institution the subject of the
application.

Should an application for registration and accreditation be refused, Council
shall not accept or entertain more than one re-application for such
accreditation within a period of two years as from the date of the first
application.

For the avoidance of doubt Council shall not register any institution which
has not and or its proposed programmes have not met the requirements for
accreditation.

125 Effect of registration and accreditation

(1)

(2)

®3)

(4)

()

(6)

Council shall prepare and publish by notice in the Gazette a register of all
tertiary institutions to which this Part applies and in respect of which details
have been received, and shall in that publication, indicate in respect of each
such tertiary institution whether all particulars set out in the application for
registration and accreditation have been supplied. In addition a copy of
such register shall kept at the Council’'s premises and be subject to
inspection by members of the public.

Any tertiary institution which does not appear in the register prepared under
subsection (1) or whose patrticulars are incomplete, shall, from the date of
publication of that register, cease to operate, or to perform functions
consistent with those of a tertiary institution.

Notwithstanding the provisions of subsection (2), Council may, where good
cause is shown by the applicant, permit a tertiary institution whose
particulars are incomplete, to operate for a further period of three months
whereupon the tertiary institution shall, unless all particulars are supplied,
cease to operate.

Each tertiary institution appearing in the register whose particulars are
complete shall be issued with a certificate of registration and accreditation
bearing the seal of Council and such certificate shall constitute authority to
continue operations and offer accredited programmes until such times as it
is suspended or revoked.

Council may suspend or revoke the registration and accreditation of tertiary
institutions for good cause.

It shall be an offence for any person to administer or otherwise perform any

function in furtherance of the aims and objects of a tertiary institution whose
operations have ceased in terms of subsections (2) and (5).
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(7)

(8)

9)

(10)

(11)

126.

A person convicted of an offence under subsection (6) shall be liable to a
fine not exceeding P5 000 or to imprisonment for a term not exceeding 2
years or to both such fine and imprisonment.

For the avoidance of doubt the payment of a fine under subsection (7) shall
not in itself legalize the existence and / or operation of the relevant tertiary
institution.

The qualifications awarded in respect of programmes of instruction offered in
or by a tertiary institution to which registration and accreditation have been
granted under this Act shall be recognised as meeting the standards in the
National Credit and Qualifications Framework as it may exist from time to
time and or as meeting the standard of excellence prescribed and
recognised by Council.

Council shall, in respect of qualifications not included under subsection (9)
request the Quality Assurance Committee to advise on whether the same
should be recognized in terms of this section.

Where after a full deliberation on the merits of each case transmitted to it
under subsection (9), the Council is satisfied that the qualifications in issue
ought to be recognised, it shall publish a notice in the Gazette to that effect.

Obligations of registered and accredited institutions

Every registered and accredited tertiary institution shall ensure that-

(1) the institutional standards prescribed under Part XIX are at all times
maintained; and

(i) all lawful instructions issued by Council or any other authority empowered
to do so under this Act or any other law are complied with; and

(a) submit to such other modes of supervision including inspections and

127.

visitations at such intervals as may be determined by the Council.

Registration and accreditation of Existing tertiary institutions

(1) A tertiary institutions operating before the commencement of this Act shall —

(a) where it was established by law, apply for a registration and accreditation or

Certificate of Classification within twelve months from the date of
commencement;

(b) where it was operating under a valid letter of interim authority continues to

operate under that letter of interim authority; provided that it shall apply for
registration and accreditation or Certificate of Classification within six
months of the coming into effect of this Act or at such further time as Council
may prescribe.
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(c) where it was operating without a valid letter of interim authority apply for
registration such letter within six months from the date of commencement
of this Act.

(d) Where it was registered but not accredited, apply for accreditation within six
months of the commencement of this Act.

(2) Where, at the commencement of this Act, a tertiary institution had a letter of
interim authority, but had not started operating, the letter shall expire and the
tertiary institution shall be required to apply for an interim letter of authority
under this Act

(3). The provisions of section 117 shall apply with the necessary modifications to
tertiary institutions referred to in this section; provided that the provisions section
117(9) relating to the registration and accreditation of tertiary under this Act shall
not affect the validity or other status of any certificate, diploma, degree or other
academic award validly granted by the tertiary institution in question before the
commencement of this Act.

Part XIX — Standards (ss 128-131)

128. Preparation of Institutional Standards

(1) Council may, prescribe the institutional standards to govern the
performance, operations and general conduct of all tertiary institutions
authorised to operate under this Act.

(2) Without prejudice to the generality of subsection (1) Council may, in
consultation with other relevant standard setting bodies in the country, set v

(@) the minimum entry requirements for admission to any certificate,
diploma or degree programmes of any tertiary institution or;

(b) the minimum number and duration of programmes for certificate,
diploma or degree levels to be offered by a tertiary institution;

(c) the standards of proficiency assessed in terms of content and
contact hours, which students are expected to attain in respect of a
certificate, diploma, or degree programmes;

(e) the qualifications of lecturers, instructors and other persons involved
in teaching or giving instructions at the tertiary institution concerned,;

) detailed specifications concerning the space requirements and
concomitant services for each class size and for the absolute
number of students expected to be enrolled in or activity to be
carried out in an institution providing tertiary education or training
and other services;
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(9) the basic ethical standards regulating the conduct of all members of
the tertiary institutions; and

(h) any other provision that Council may consider necessary for setting
good standards in the tertiary institutions, including standards for
eqguating institutions outside Botswana to those in Botswana.

(2). Council may, at the request of each tertiary institution, indicate in writing the
specific steps to be taken towards the attainment of the standards referred to in
subsection (1).

129. Evaluation of performance and supervision in respect of tertiary

institutions

(2) A tertiary institution authorised to operate under this Act shall as long as
such authority is in force, prepare and submit to the Council-

(@) an annual report of its activities in each year of operation before or
by the end of December each year; and

(b) a detailed assessment, at such interval as Council may determine,
of the steps it has taken towards the achievement of the aims and
objects for which it was established.

(2) Council shall discuss all reports submitted pursuant to subsection (1) and
may make such comments or give such other instructions thereon for action
by the tertiary institution concerned as it deems appropriate.

3) Where a tertiary institution fails, without sufficient cause, to comply with the
requirements of subsection (1), Council may suspend or revoke registration
and accreditation of the tertiary institution.

130 Standards for work placed learning and training

(2) Council may, develop and or prescribe unit standards, curriculum, templates
and assessment tools for work placed learning and training.

(2) Without prejudice to the generality of subsection (1) Council may, in

consultation with other relevant standard setting bodies in the country,
through regulation or other means set v

(@) the minimum entry requirements for admission to any work placed
learning and training programmes or Courses;

(b) the minimum number and duration of programmes or courses for

certificate, diploma or other qualification be offered by a provider of
work placed learning and training;
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(© the minimum and maximum number of trainees, students or
apprentices which must be enrolled in each work placed learning
and training programme or course before the provider of such
programme or training can be registered and accredited;

(d) provide for rights and obligations of trainees, students and
apprentices and other receivers of work placed learning and training;

(d) the standards of proficiency assessed in terms of content and
contact hours, which trainees, students or apprentices are expected
to attain in respect of any level;

(e) the qualifications of instructors and other persons involved in
teaching or giving instructions at the workplace; and

) any other provision that Council may consider necessary for setting
good standards with respect to the provision of work placed learning
and training.

(3). Council may, at the request of each provider of work placed learning and training
or at its own initiative indicate in writing the specific steps to be taken towards the
attainment of the standards referred to in subsection (1) by a specific provider or by
providers of work based learning and training generally.

4) Council may in writing delegate part or all its functions under this section to
third organisations or persons. external experts and or organisations.

131 Evaluation of performance and supervision of work based learning
and training providers

(2) Any person authorised to operate under this Part shall as long as such
authority is in force, prepare and submit to the Council-

(@) an annual report of its activities in each year of operation before or
by the end of December each year; and

(b) a detailed assessment, at such interval as the Council may
determine, of the steps it has taken towards the achievement of the
aims and objects for which authority to provide work placed learning
and training was issued.

(2) Council shall discuss all reports submitted pursuant to subsection (1) and
may make such comments or give such other instructions thereon for action
by the provider of work based learning concerned as it deems appropriate.

3) Where a provider of work placed learning fails, without sufficient cause, to

comply with the requirements of subsection (1), Council may suspend or
revoke registration and accreditation of the concerned provider.
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Part XX — Other provisions for regulating tertiary education institutions and
work placed learning providers (ss 132-139)

132  Qualifications of Lecturers /Instructors

No tertiary institution or provider of work placed learning shall employ a
lecturer, instructor or other person recruited for the purpose of teaching or
giving instructions to students, trainees or apprentices as the case may be,
whose qualifications do not conform to the standards set by Council by
regulations or other means.

133. Admission and Assessment to be on Merit

Subject to this Act, a tertiary education institution or provider of work placed
learning shall admit, train and assess students, trainees or apprentices as
the case may be on merit.

134. Change of Name of Institution

(2) A tertiary education institution wishing to change its name or part of its name
shall do so by application in writing to Council which shall by general notice
publish the application in the Gazette and in a widely circulated newspaper
inviting anybody having any objection to the change to present the objection
to Council within thirty days from the date of publication.

(2) If after the period of thirty days referred to in subsection (1) no objection is
received by Council, approval shall be granted; provided change of name
shall be authorized only following an indication by the Minister that
Government has no objection to the proposed name change.

(3) A name of a university or other public tertiary institution established by an
Act of Parliament may only be changed by amendment of such Act.

135. Classification of tertiary institutions

(2). Council shall adopt a system of classification of tertiary institutions
according to the type of tertiary education being provided or programmes
being offered by the institution and all tertiary institutions whether private or
public shall be registered and accredited according to their classification.

(2). The classification made under subsection (1) may be amended and where
amended, the Register referred to in section 117 shall be amended
accordingly.

136. Registers of tertiary institutions and providers of work based learning
and training

(1) Council shall maintain or cause to be maintained v
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(a) a register of all universities established under this Act in a prescribed form;
(b) a register for all registered other tertiary institutions not being universities
established under this Act in the prescribed form which shall be kept by Council
having a separate register for the separate Classifications; and

(a) a register of all providers of work based learning and training

(2).A register kept under this section shall be open for inspection by the public.
137. Use of word University

No institution or person offering tertiary education shall use in relation to its
name the word “university” or any name which is identical or similar to the
name of a university, except with the prior written approval of Council.

138. Change of ownership of tertiary education institution or provider of
work placed learning

(2) A holder of any authority, registration, accreditation, permit or licence issued
under this Act to provide tertiary education service or work placed learning
that is a body corporate shall, where a change in the ownership thereof
occurs, notify that change in writing to Council.

(2) Council may, where in its opinion the change in ownership of a tertiary
education institution or provider of work placed learning which is a body
corporate would be detrimental to the development of the tertiary education
sector and or work placed learning in Botswana or would not facilitate the
exercise of the Council's functions under this Act, revoke the licence, permit,
registration, accreditation or authorization as the case may be.

131 Power to order closure of tertiary institutions

(1) Council may order the closure of any tertiary institution that operates in
violation of this Act and or in violation of its licence or any authority issued by
Council and or in violation any directive issued by Council; and Council may
order any provider of work placed learning that operates in violation of this
Act and or in violation of its licence or any authority issued by Council and or
in violation any directive issued by Council to cease offering such service.

(2). It shall be an offence for any person to continue to operate in whatever
manner or form following the issue of an order to close by Council in terms
of section (1).

(3). An appeal against an order issued in terms of subsection (1) shall not
operate as a stay of execution of the Council’s order or ruling.

Part XXI — Other provisions for regulating tertiary education institutions and
work placed learning providers (ss 132-139)
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132.

(1)

(2)

®3)

(4)

(5)

Power to require information

Council shall have the power to require, from any person, such information
including accounts, returns or estimates, as Council deems necessary to
enable it to carry out its functions under this Act.

If so requested by Council, a person shall give Council access to, or provide
it with, such information as Council may require; and Council shall be
entitled to make copies or take extracts from any such information at its own
costs.

A person who gives any information or access to information pursuant to this
section shall not give information or access to information which he or she
knows to be false or misleading.

Notwithstanding the provisions of subsection (1) and (2), the Chief Executive
Officer or employee or any officer of the Council shall not disclose to any
other person, any information so acquired if that disclosure would be
detrimental to the person or business of the person providing that
information except in the following circumstances-

(@) the person is declared bankrupt in Botswana, or, if a company is
being wound up and the information is required in connection with
bankruptcy or winding-up proceedings;

(b) civil or criminal proceedings involving that person and the Council;

(c) the Chief Executive Officer, employee or other officer of the Council
is summoned to appear before a court of competent jurisdiction in
Botswana and the court orders the disclosure of the information;

(d) the information is required by an employee or officer in the
employment of the Council , or by an auditor or legal representative
of the Council ,who is entitled to know the information in the course
of his /her professional duties; and

(e) the information is required by the Directorate on Corruption and
Economic Crime or other law enforcement agency in connection with
an investigation being carried out by that Directorate or agency or
under its authority in accordance with the provisions of the
applicable law.

Any person who contravenes subsection (2) or (3) of this section shall be
guilty of an offence and shall be liable to a fine of not less than P10 000 but
not more than P50 000 or imprisonment for six months or both imprisonment
and a fine.

133. Powers of inspection

84

——
| —



(2) The holder of a licence or authority granted under this Act shall, on demand
by an officer of Council authorized to inspect licences, permits, letters,
authorities etc or on demand by a police officer, produce his/her licence or
authority for inspection.

(2)  An authorized officer or police officer may, without warrant, enter premises-
(a) on which regulated service is being provided;

(b) which are owned or occupied by a person or entity which he /she has
reasonable cause to believe is offering services which under this Act ought
to be offered with authority from the Council while they do not have such
authority, and shall have the power to carry out such examination, inspection
or enquiry, and do such things as may appear to him/her necessary, to
ascertain whether or not the provisions of this Act or the regulations thereto
are being complied with.

(3)  An authorized officer or police officer may seize-

(a) any equipment which he/she has reasonable cause to believe is being
used by, or is in the possession or under the control of a person in
contravention of this Act; and

(b) any book, record or document which he/she has reasonable cause to
believe will afford evidence of the commission of an offence under this Act.

4) Any person who obstructs or hinders an authorized officer or a police officer
in the exercise of his/her powers under this section, shall be guilty of an
offence and shall be liable to a fine of not less than P10 000 but not more
than P50 000 or to imprisonment for a term not exceeding six months or to
both a fine and imprisonment.

Part XXIlI — Disputes Settlements and Appeals (ss 139-143)

139. Settlement of disputes

The Council shall settle any dispute that may arise between regulated
entities and between regulated entities and members of the general public.

140 Investigation of complaints
It shall be the duty of Council to consider any complaint which relates to
areas within its competence; and which is the subject of a representation
(other than one appearing to the Council to be frivolous) made to Council by
or on behalf of a person appearing, to the Council to have an interest in the
matter.

141. Appeals Tribunal
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(1)

(2)

®3)

(4)

(5)

(6).

(7)

There is hereby established Appeals Tribunal (which is not full time) to hear
appeals from decisions or rulings of the Council.

The tribunal shall be made up by five members appointed by the Minister;
one of whom shall be an attorney admitted and qualified to practice law in
Botswana with no less than ten years of post qualification experience who
shall also be the chairperson of the tribunal.

Subiject to this Act, the Tribunal shall regulate its proceedings.

Notwithstanding subsection (3), the Minister may after consultation with the
Council make the rules of procedure for the tribunal through a regulation.

Any person or institution aggrieved by an act or decision of Council under
this Act may appeal to the Tribunal within thirty days from the date of the
decision by lodging a notice of appeal with the Secretary to the Board setting
out the grounds of appeal as well as the decision or ruling of the Council
appealed against.

The Secretary to the Board shall within seven days of receipt of the notice of
appeal forward such notice of appeal together with a record of proceedings
at or during which the Council made the decision or ruling the subject of the
appeal to the chairperson of the Tribunal.

The chairperson of the Tribunal shall ensure that the tribunal meets to
consider the appeal within a reasonable time following his/her receipt of the
notice of appeal from the Board Secretary.

(8)  Atthe hearing of the appeal the tribunal may

(a) allow the appeal
(b) dismiss the appeal

(c) remit the matter back to Council for further consideration or a rehearing

(d) make such order as it deems appropriate.
(9) Each party to the proceedings before the tribunal shall bear its own costs.

142. Further Appeals to the Minister

(2) Any person aggrieved by the decision of the Tribunal may appeal against
such decision to the Minister within twenty one days of the making of the

decision by the Tribunal.

(2)  Atthe hearing of the appeal made in terms of this section the Minister may-

(a) allow the appeal
(b) dismiss the appeal

(c) remit the matter back to Council for further consideration or a rehearing
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®3)

Each party to the proceedings before the Minister shall bear its own costs.

(4) The decision of the Minister shall be final and not subject to appeal to any Court.

143 An Appeal not to act as stay of execution

A noting of an appeal from the decision of the Council, of the Tribunal or the
Minister and or any proceedings that seeks to have the decision of the Council,
the Tribunal or the Minister reviewed shall not act as a stay of execution of the
decision of the Council, the Tribunal or the Minister as the case may be.

Part XXIIl — Enforcement of the decisions, rulings etc of the Council (ss 143-

144)

143. Enforceable undertakings

(1)

)

(3)
(4)

()

Council may accept a written undertaking from a person in connection with a
matter in relation to which Council has a function under this Act to ensure
compliance with the Act or Council’'s decision or ruling on any matter
following under the jurisdiction of Council.

The person or entity may withdraw or vary the undertaking at any time, but
only with Council’s written consent.

If Council considers that the person or entity has breached the undertaking,
Council may apply to the High court for redress.

If the High Court is satisfied that the person or entity has breached the
undertaking it gave to Council, the Court may make all or any of the
following orders —

(@) an order directing the person to comply with the undertaking;

(b) an order directing the person to do a specified act, or refrain from
doing a specified act, for one or more of the following purposes —

() to remedy the effects of the breach; or

(i) to compensate persons who have suffered loss because of
the breach; or
(i) to ensure that the person does not commit further breaches

of the undertaking or of this Act or any instrument made or
issued pursuant to this Act;

(©) any other order that the Court considers appropriate including orders

as to costs of the application.

Council shall make a copy of the undertaking available to any person or entity
who asks for it at that person’s expense.
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(6)

(7)

144.

(1)

(2)

(3)

(4)

()

Council shall delete from the copy information that the person who gave the
undertaking has asked not to be released, but only if Council is satisfied that
the information —

() is confidential information that has a commercial value that
would be diminished if it were to be released generally;

(b) should not be disclosed because it would be against the public
interest to do so; or

(c) consists of personal details of an individual.

If information has been deleted from a copy of an undertaking in terms of
subsection (6) the copy shall include a note stating that the information has
been deleted.

General Powers of the High Court

Where a person is engaged, or proposes to engage, in conduct in
contravention of this Act, authorizations, permits, registration or licence
issued pursuant to this Act or any directive or decision or ruling of Council,
the High Court may, on application by Council or a person authorized by
Council, make orders for the purposes of enforcing this Act and any
instrument issued pursuant thereto and or decision or ruling of the Council.

Without limiting subsection (1), an order issued under this section may direct
the person to do a specified act, or refrain from doing a specified act, for one
or more of the following purposes-

(&) toremedy the effects of the contravention;

(b) to preserve the assets of a relevant institution;

(c) to compensate a person or persons who have suffered loss because of
the contravention of the Act, instruments issued pursuant to the Act or
any regulation made pursuant to the Act or any decision of Council.

The court may make an interim order pending the determination of an
application, but Council shall not be required, as a condition of the making of
an interim order, to give an undertaking as to damages.
The power of the Court under this section may be exercised —
(@) whether or not it appears to the Court that the person intends to
engage again, or to continue to engage, in conduct of that kind; and

(b) whether or not the person has previously engaged in conduct of that
kind.

This section is in addition to any other power of the High Court.
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Part XXIV — General (ss 145-150)

145. General Penalty

Any person who contravenes a provision of this Act for which no penalty is provided,
commits an offence and on conviction is liable for a fine not exceeding P5 000 or to
imprisonment for a term not exceeding five years or both imprisonment and a fine.

146. Regulations

(1) Council make regulations prescribing anything which under this Act or in the
opinion of Council is necessary or convenient to be prescribed for the better
carrying out of the objects and purposes of this Act.

147 Transfer of Assets and Liabilities of the Tertiary Education Council and
the Botswana Training Authority.

(1). Subject to such directions as the Minister may give pursuant to section 144 .all
the assets (including cash balances and other security instruments and liabilities
of the Tertiary Education Council and the Botswana Training Authority
established under the Tertiary Education Act and Vocational Training Act
respectively shall on the coming into effect of this Act be considered to be the
assets and liabilities of the HRDC.

(2) The balances standing to the credit of the Vocational Training Fund shall be
transferred to the Education and Training Fund established under Part Xl on the
coming into effect of this Act and shall thereafter be dealt with in accordance
with this Act.

148 Mi ni ster 6s power t o i ssue directi
Council.

Q) The Minister shall, by notice published in the Gazette, make such
transitional arrangements otherwise not provided for in this Act, as shall be
necessary for the establishment of Council.

(2) Without limiting the generality of subsection (1), the Minister may provider
for the winding up of the Tertiary Education Council and the Botswana
Training Authority.

149  Consequential amendments to other Acts of Parliament
The Acts of Parliament in Schedule 2 hereto are hereby amended and or

repealed as the case may be as and to the extent indicated in the said
Schedule.
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150. Other Transitional Provisions

(1)

(2)

3)

Notwithstanding section 145 any regulations, decisions, any certificate,
diploma, degree or any awards, institutional statutes, actions, registrations,
authorizations, permits, regulations, orders, any statutory instruments,
appointments, course or programmes validly made or issued under any Act
or other law repealed and or amended by this Act shall continue in force
as if it were made under this Act until revoked, replaced or expires or is
modified pursuant to the provisions of this Act.

Any public tertiary institution which was established or is deemed to have
been established in terms of an Act of Parliament shall be deemed to have
been established in terms of this Act.

Governing councils and other governing structures of public tertiary
institutions, which existed at the commencement of this Act, continue to exist
and perform the functions which they performed prior to such
commencement, but must comply with the provisions of this Act within
twelve months after the commencement of this Act.
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Schedule 1

(Section 3)

List of entities and institutions subject to the jurisdiction of the HRDC
Schedule 2

(Section 145)

Title of the Law Extent of Repeal

Vocational Training Act. Wholly repealed

Tertiary Education Act Wholly repealed

University of Botswana Act Wholly repealed save for section 4.

Botswana International University of | Wholly repealed save for section 3.
Science and Technology Act

Botswana College of Agriculture Act | Wholly repealed save for section 3(1)
with necessary changes required by
context.

Botswana Examinations Council Act | 1 Amend Section 5(2) (e) to read i t
assess, moderate and certify work
based learning and  training
programmes as defined in the
Human Resource De

2. Add a new 5(3) to the following
effect:

For purposes of giving effect
subsection (2) (e) Council may
license or authorize third party
institutions in or outside Botswana to
conduct the activities in the said
Ssubsection. 6

Education Act Amend section 2 by redefining but
adding at the end of the definition of
the word ‘post-primary’ the following
phrase  ‘but excludes tertiary
education. 0O
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